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Court of Appeals of the District of Columbia. 

No. 4162. 


Maurice P. McGrath. Appellant. 

vs. 

Gerald P. McGrath et al. 


a 20 Supreme Court of the District of Columbia. 

In Equity. 

No. 40946. 

Archie M. Murray, Joseph P. Roberts, and Earl Ahmay, 

Plaintiffs, 

V9. 

Morris P. McGrath, Gerald G. McGrath, and Joseph Adams, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

******* 

21 Petition of Maurice P. McGrath. 

Filed August 28, 1923. 

******* 

The Petition of Maurice P. McGrath, respectfully shows to the 
Court: 

(1) That he is one of the defendants named in the above-entitled 
cause, and that Gerald G. McGrath, is named as another of the said 
defendants. That on the 12th dav of June, 1923. bv order of 

22 this Court the said cause was referred to the Auditor to state 
an account, and the interest of the respective parties in the 
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assets of the Adams Home Building Company, which assets are now 
in the hands of the Receiver, L. Q. C. Lamar, Esq. 

(2) That the parties to this suit are named as the partners owning 
the assets of the Adams Building Company in the various papers 
filed in this cause, and that the Answer filed herein shows the amount 
due each partner upon the dissolution of the said firm. 

(3) That the interest in the Adams Home Building Company in 
the name of Gerald G. McGrath is in fact owned bv vour petitioner, 
Maurice P. McGrath. That at the time the said firm was formed 
the plaintiff Murray and the defendant Adams each contributed 
$1,250 toward working capital, and your petitioner contributed 
$2,500, of which $1,250 was contributed in his own name and 
$1,250 in the name of his brother Gerald G. McGrath. That at this 
time there was an understanding between your petitioner and Gerald 
G. McGrath, which understanding was known and consented to by 
the other partners, that if the said Gerald G. McGrath should pay 
unto your petitioner the sum invested in his name, to-wit, $1,250, he 
was to become owner of the interest in the Adams Home Building 
Company in the name of Gerald G. McGrath. But if the said Gerald 
G. McGrath should not pay unto Maurice P. McGrath the said sum, 
then the said Maurice P. McGrath would remain owner of both the 
interest in the Adams Home Building Company in the name of 
Gerald G. McGrath and the interest in his own name. 

(4) That the said Gerald G. McGrath has never paid unto the 
said Maurice P. McGrath any part of the said sum. to-wit 

23 $1,250, and that the interest in the Adams Home Building 

Company in the name of Gerald G. McGrath, hence remains 
the property of Maurice P. McGrath, your petitioner. That from 
time to time the original investors have withdrawn portions of their 
invested capital as shown in the Answer filed herein. And there is 
now due the said Maurice P. McGrath as his interest in the Adams 
Home Building Company, the sum of $455 balance due on invested 
capital in his own name and a like sum balance due on invested 
capital in the name of Gerald G. McGrath. And one-sixth of any 
profits found due in his own name and one-sixth of the profits 
found due in the name of Gerald G. McGrath, i. e., one-third of the 
undivided profits of the Adams Home Building Company are the 
property of your petitioner, Maurice P. McGrath. That certain 
judgments have been entered against the said Gerald G. McGrath, 
and your petitioner fears that if the report of the Auditor does not 
show the true party in interest, the rights and property of this 
petitioner will be jeopardized. 

Wherefore the premises considered your petitioner respectfully 
prays: 

1. That Auditor in stating his account and the interests of the 
several partners in the Adams Home Building Company, will name 
the true parties in interest, and that any amount found due in the 
name of Gerald G. McGrath, he shall enter in the name of Maurice 
P. McGrath. 


MAURTCE P. McGRATH. 
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24 District of Columbia, ss : 

Personally appeared before me, a Notary Public within and for 
the District of Columbia, Maurice P. McGrath, who being first duly 
sworn according to law, upon his oath says: That he has read the 
foregoing petition by him subscribed and knows the contents thereof, 
and those facts stated upon his own knowledge are true and those 
stated upon information and belief, he believes to be true. 

MAURICE P. McGRATH. 

Subscribed and sworn to before me, this 8th day of August, 1923. 
[seal.] E. M. NOLAND, 

Notary Public in and for the 

District of Columbia. 

My commission expires July 25, 1928. 

Affidavit of Gerald G. McGrath. 

District of Columbia, ss : 

Gerald G. McGrath, being first duly sworn upon his oath says: 

That he is one of the defendants in the above-entitled cause, and 
that he has read the petition of Maurice P. McGrath filed here'n this 
date. That the facts stated in the said petition are correct, and that 
the true owner of the interest in ihe Adams Home Building Com¬ 
pany in the name of “Gerald G. McGrath” is Maurice P. McGrath. 
That the said Maurice P. McGrath contributed all the cap- 

25 ital for the said interest none of which was paid or has since 
been paid by the affiant, Gerald G. McGrath. 

And the said affiant. Gerald G. McGrath authorizes and requests 
the Auditor in stating the account and the interests of the various 
partners in the Adams Home Building Company, to credit such sums 
that may be found due to or from the Adams Home Building Com¬ 
pany to “Gerald G. McGrath” to the said Maurice P. McGrath, and 
so state the account. The said Maurice P. McGrath being the true 
party in interest and the said Gerald G. McGrath having no interest 
in the Adams Home Building Companv in his own right. 

GERALD G. McGRATH. 

Subscribed and sworn to before me, this 8th dav of August, 1923. 
r seal.] E. M. NOLAND. 

Notary Public in and for the 

District of Columbia. 

Mv commission expires July 25, 1928. 

H. P. LONG, 

Attorney for the Defendants. 
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Order Referring to Auditor. 

Filed September 13, 1923. 

* * * * * * * 

Upon consideration of the Petition of Maurice P. McGrath, and 
accompanying papers, tiled herein August 28, 1923, and the consent 
of the parties by their attorneys of record, it is by the Court, this 13" 
day of September, A. D., 1923, 

Ordered, That the question raised in said petition as to 
26 whether Maurice P. McGrath or Gerald G. McGrath, is tlu’ 
true equitable owner of the interest in the Adams Home 
Building Company, in the name of “Gerald G. McGrath,” be re¬ 
ferred to the Auditor for his decision and leport, when stating his 
account in the above-entitled cause. 

By the Court: 

A. A. HOEHLING, 

Justice. 

We consent: 

ARCHER, CHAMBERLIN & SMITH, 

ARCHER, 

Attorneys for the Plaintiff. 

H. P. LONG, 

Attorney for the Defendant. 

Report of the Auditor. 

Filed December 24, 1923. 

* * * * * * * 


1. This cause was referred to the Auditor, under date of June 12. 
1923, to state an account and the interest of the respective parties in 
the assets now in the hands of the receiver. Under date of Septem¬ 
ber 13, 1923, the question raised in the petition filed by Maurice P. 
McGrath on August 28, 1923, as to whether Maurice P. McGrath or 
Gerald G. McGrath is the true equitable owner of the interest in the 
Adams Home Building Company, in the name of Gerald G. Mc¬ 
Grath, was referred to the Auditor for his decision and report, when 
stating his account in this cause. 

2. After due notice, this cause came on for hearing, under dates 

of November 17. 1923, November 28. 1923. and December 
27 11, 1923. and the testimonv adduced at those hearings is 

herewith. 

3. This cause was instituted under date of Februarv 2. 1923, and 
had for its purpose the appointment of a receiver to take charge of 
the assets of the copartnership described in the bill of complaint, 
which was known as the Adams Home Building Company, and 
administer its affairs, and make distribution according to the terms 
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of the original agreement of copartnership. The bill of complaint 
also prayed that a decree be entered dissolving the partnership. 

4. From the testimony, it appears that the Adams Home Build¬ 
ing Company was formed on or about March 18, 1922, the partners 
consisting of the plaintiffs, Archie M. Murray, Joseph P. Roberts 
and Earl Ah may, and the defendants, Maurice P. McGrath, Gerald 
G. McGrath and Joseph Adams. The copartnership was formed 
for the purpose of conducting and engaging in a general building 
and contracting business, and in pursuance of the agreement, the; 
said partnership commenced actual building operations and erected 
certain houses in the District of Columbia. Disputes between the 
partners arose, which resulted in the institution of the present suit. 

5. Under date of February 3, 1923, the plaintiffs filed their motion 
for the appointment of a receiver of the copartnership. Answer was 
filed under date of Februarv 23, 1923, and under date of March 26, 
1923, the Court entered its order granting the plaintiffs’ motion for 
the appointment of a receiver, and appointing Lucius Q. C. Lamar 
receiver of the assets of the Adams Home Building Company, upon 

his giving bond in the sum of $3,000.00. conditioned accord- 

28 ing to law. 

6. Various oilier interlocutory proceedings were had. and 
under date of August 28. 19*23, Maurice P. McGrath filed his petition 
in the cause, wherein he states, among other things, that the interest 
in the Adams Home Building Company in the name of Gerald G. 
McGrath is, in fact, owned by said Maurice P. McGrath; that at tlx* 
time the firm was formed, the plaintiff Murray and the defendant 
Adams each contributed $1,250.00 toward working capital, and the 
petitioner contributed $2,500.00. of which he alleges $1,250.00 was 
contributed in his own name and $1,250.00 in the name of his 
brother, Gerald G. McGrath; that at this time there was an under¬ 
standing between the petitioner and Gerald G. McGrath that if the 
said Gerald G. McGrath should pay to the petitioner the sum in¬ 
vested in his name, namely $1,250.00. he was to become owner of the 
interest in the Adams Home Building Company in the name of the 
said Gerald G. McGrath, but if the said sum was not paid. Maurice P. 
McGrath would remain the owner of both the interest in the Adams 
Llome Building Company in his own name and that of Gerald G. 
McGrath; that Gerald G. McGrath has not paid the sum of $1.250.00. 
and that his interest, therefore*, remains the property of Maurice P. 
McGrath. The petition prays that the Auditor, in stating his account 
and the interests of the several partners in the Adams Home Build¬ 
ing Company, will name the true parties in interest, and that any 
amount found duo in the name of (Jerald G. McGrath, he shall enter 
in the name of Maurice P. Met‘rath. It was upon this petition that 
the order of reference of September 13. 1923. was entered. 

29 7. Attached to the petition of Maurice P. McGrath is 
an affidavit of Gerald G. Met hath, in which he substantially 

admits the allegations of tin* petition. It is to he* noted, in passing, 
that the petition of August 28. 1923. set forth that certain judgments 
had been entered against the said Gerald G. McGrath, and the pe¬ 
titioner. Maurice P. McGrath, feared that if the report of the Auditor 
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docs not show (lie true party in interest, the rights and property of 
the petitioner might he jeopardized. 

8. Under date of November 17, 1923, Lucius Q. C. Lamar, receiver 
in the above entitled cause, filed his report, setting forth the assets 
received by him and disbursements made. 

1). In the rather voluminous record before the Auditor, a number 
of questions have been raised, which are all disposed of bv the recom¬ 
mendations of the Auditor in the schedules, hereto annexed. 

10. In Schedule A, hereto annexed and forming a part of this 
report, I have stated the account of Lucius Q. C. Lamar, receiver. In 
ibis schedule, the receiver is debited with cash on deposit at the 
Merchants A Farmers Rank: check received from Messrs, Archer, 
Chamberlin A Smith on account of funds held by the plaintiff, Archie 
M. Murray: interest on bank deposit; check from Charles T. Clayton, 
being installment due and interest on note of September 1. 10*2*2, 
from Robert K. Kendricks, et al., to George Adams, et al. trustees 
for Adams Home Building Company; three installments on note, 
dated August 10. 19*23, from Charles T. Clayton to Lucius Q. C. 

Lamar, receiver; note of Charles T. Clayton, dated August 10, 

80 1923, to Lucius Q. C. Lamar, receiver, in the amount of 
$1,238.35. on which three monthly installments of $30.00 

each have been paid. 

11. The receiver is shown as credited with expenditures on account 
of Court costs, of which $20.00 ha* already been advanced from the 
funds of the estate: notary fees: Auditor’s fee under the provisions 
of Equity Huh* 78,; amount paid Messrs. Cull and Cull for legal ser¬ 
vices rendered; together with recommended fees to the attornevs; 
commission to the receiver, at the rate of seven per centum on assets 
received: and finally, the expense of this reference consisting of ex¬ 
pense of reporting and transcribing testimony before the Auditor, and 
Auditor's fee. 

12. With respect to the recommended allowance to the attorneys, 
the Auditor has made the following recommendations: $25.00 to 
Godfrey L. Munter, Esq., and a like sum to H. P. Long. Esq., on 
account of services rendered in the Municipal Court in a suit brought 
against the corporation by Galliher <fc Huguely, and the sum of 
$125.00 to Messrs. Archer, Chamberlin & Smith, and a like sum 
ro II. P. Long. Esq., for services rendered in the pending proceeding. 
These recommendations, in the opinion of the Auditor, constitute but 
fair and reasonable compensation for the services rendered by the 
attorneys—indeed, if the fund were larger, the Auditor would be 
justified in recomending larger allowances, but in view of the cir¬ 
cumstances of the case, the sums recommended seem proper. The 
sum recommcned for allowance to Messrs. Archer, Chamberlin & 
Smith is in addition to the amount received by them as a retainer 
on the institution of the suit. 

18. The receiver. Lucius Q. C. Lamar, Esq., has furnished 

81 the Auditor with a comprehensive statement of the services 
performed by him. In the opinion of the Auditor, seven 

per cent constitutes but fair and reasonable compensation for the 
services performed, which have been numerous and arduous. In 
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view of the fact that allowances on account of attorneys’ fees and 
commissions are recommended, the item of bond premium, $15.00, 
has been rejected by the Auditor. 

14. The balance remaining in Schedule A, which consists of cash 
in the sum of $1,611.69, and note of C. T. Clayton, hereinbefore de¬ 
scribed. in the sum of $1,148.65, with interest to be added, is 
carried to Schedule B, for distribution. 

15. As stated before, the partnership consisted of the six parties 
to this suit, four of whom, namely, Archie M. Murray, Maurice I*. 
McGrath, Gerald G. McGrath and Joseph Adams, advanced the sum 
of $1,250.00 each. The other two partners, namely, Joseph P. 
Roberts and Earl Ahmav, did not invest anv cash, but agreed to give 

#7 • ’ 

the copartnership the benefit of their experience and skill. 

16. The profits of the partnership, after the return of the cash 
invested, were to be divided equally between the six partners. Various 
payments on account of return of capital investment have been 
made, until there now remains due to the four partners the sum 
of $1,820.00 on account of capital invested. 

17. It further appears that three of the partners, namely. Archie 
M. Murray, Maurice P. McGrath and Joseph Adams, were compelled 
to pay the sum of $130.34 each, on account of a judgment rendered 

against the partnership for articles which admittedly were 
32 chargeable to Roberts and Ahmav, and. in addition. Maurice 
P. McGrath has advanced the sum of $92.70. on account of 
materials for which Roberts and Ahmay were admittedly responsible. 

18. The balance which has been forwarded to Schedule B. con¬ 
sists. therefore, of capital investment, which is to be returned and 
profit. The profit has been arrived at by the Auditor in the follow¬ 
ing manner: From the amount forwarded from Schedule A, namely, 
$2,760.04, is to be deducted the capital investment to be repaid, in 
the sum of $1,820.00. and as well the sum of $7.57 due to Joseph 
Adams on account of petty cash advances. These amounts, aggregat¬ 
ing $1,827.57, are to be deducted from the amount shown in Schedule 
A. but there remains to be added to this amount the further sum of 
$130.34 which was retained by the plaintiff. Archie M. Murray, be¬ 
cause he in turn was compelled to pay out this amount on account 
of an indebtedness found by the Municipal Court to bo due from 
the copartnership. This means that the profit amounts to $1,062.81 
and the distributive shares have been fixed bv the Auditor in the 
following manner: 


To Archie M. Murray: Balance due on account of capital invest¬ 
ment: amount due on account of bank account attached; and one- 
sixth of profits. From this amount is to be deducted the $130.34 
already retained by him. 

To Maurice P. McGrath: Balance due on account of capital in¬ 
vestment: amount due on account of bank account attached: cash 
advanced for Roberts and Ahmay, for which they are admittedly re¬ 
sponsible. plus one-sixth of the profits. 

33 To Gerald G. McGrath: Balance due on account of capital 

investment, plus one-sixth of profits. 
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To Joseph Adams: Balance dne on account of capital investment; 
amount due on account of bank account attached; amount due on 
account of petty cash advanced, and one-sixth of the profits. 

The shares of Joseph I\ Roberts and Earl Ahmay show a deficit. 
There is due to them no return of capital investment, because, as 
stated above, they invested no capital. They are, therefore, entitled 
between them to two-sixths of the profits, but they are chargeable 
with the amount of the Municipal Court judgment, which was paid 
in attachment proceedings by Murray, Maurice 1\ McGrath and 
Joseph Adams, and they are also chargeable with the bill of the 
Rosslvn Steel A Cement Company of $92.70. This schedule shows 
an amount due by them, jointly, of $1*29.4(3. It must be borne in 
mind, as shown in this schedule, that the sum of $129.40 must l k? col¬ 
lected bv the receiver from Roberts and Ahmay before the shares of 
Archie M. Murray, Maurice P. McGrath, Gerald G. McGrath and 
Joseph Adams can be paid in full. If this sum of $129.40 is not col¬ 
lected, these four shares must abate proportionately. It is also to be 
borne in mind, as shown by the schedule, that the balance on hand 
consists of cash and a monthly payment note, therefore, of course, 
full cash distribution cannot be made at this time. 

19. The Auditor makes the following disposition of the following 
matters: 


(a) The claim that Joseph P. Roberts is chargeable with 
34 $19.00 of petty cash advanced: 

The testimony shows that this $19.00 was exhausted through dis¬ 
bursements for the Company, and therefore Roberts should not he 
charged with this amount. It is true that he had it on hand, but 
his testimony is that it was paid out for the Company’s purposes, and 
no sufficient disproval of this claim has been made. (See testimony, 
pages 78 and 79.) 

( b ) The claim that Roberts and Ahmay are chargeable with the 
amounts received by them on account of drawing account: 

The record shows that certain sums were advanced Ahmav and 
Roberts on a drawing account. It appears that by agreement of the 
parties. Roberts and Ahmay were to have $35.00 a week for this pur¬ 
pose, and claim is made that this was to be charged against their 
profits, and there being no profits, that they should return the same. 
The record seems to show that this was more in the nature of a salary 
to these men. It appeal's that others of the partners drew moneys, 
from time to time, and in view of the fact that Roberts and Ahmav 
were to devote the major portion of their time to the business, it does 
not seem reasonable to suppose that they were to repav this money. 
Roberts testifies (testimony, page 76), as follows: 

“Q. Was there any understanding or agreement that you should 
pav back to the Company any portion of your drawing account of 
$35.00 a week? A. None whatsoever.” 
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The Auditor feels that this states the true situation, therefore, has 
not charged Roberts or Ah may with the moneys received from the 
drawing account. 

35 20. There remains only the disposition of the matters in¬ 

volved in the petition of Maurice P. McGrath, filed August 
28, 1923, the subject matter of which was referred to the Auditor by 
the order of reference of September 13, 1923. This petition, as al>ove 
stated, sets forth that the share of Gerald G. McGrath equitably be¬ 
longs to the defendant, Maurice P. McGrath, because of the fact that 
he advanced the money for the purchase of this share and the same 
has not been repaid to him by the said Gerald G. McGrath. It 
should be mentioned at the outset that an attachment has been laid 
in the hands of the receiver against the share in this case belonging 
to Gerald G. McGrath, the attachment being issued on a judgment 
obtained by Archie M. Murray in a suit against the said Gerald G. 
McGrath. The Auditor refers to the answer, filed February 23, 
1923, of the defendants Maurice P. McGrath, Gerald G. McGrath 
and Joseph Adams, in which (paragraph 9, page 6), the following 
appeal's : 


“(9) That under the terms of the partnership agreement, there 
is due the plaintiff Murray, and the defendants, Maurice P. McGrath, 
Gerald G. McGrath and Adams, as noted in paragraph (8) the sum 
of $455.00 each, as balance due on capital originally invested (the 
difference between that sum and $1,250.00 having already been 
drawn by the investors), making a total of $1,825.99, and leaving 
a balance of $2,524.84 undivided profits to be divided among the six 
partners, or $460.60 each. That the above account, shows against 
the credit due the plaintiff Joseph P. Roberts, in amount 
36 $420.60, a debit due the firm of $996.79, leaving plaintiff 

Roberts indebted to firm on final account in the sum of 
$576.13. That against the credit due plaintiff Ahmav of $420.60, 
there is a debit of $977.79, due the firm from plaintiff Ahmay, leav¬ 
ing said plaintiff indebted to the firm in the sum of $557.13. That 
when the said sums due from plaintiffs Roberts and Ahmay, and the 
$1,980.00 partnership funds now withheld by the plaintiff Murray 
are placed in the hands of the treasurer, there will be due the plain¬ 
tiff Murray the sum of $875.60; defendant Maurice P. McGrath, the 
sum of $938.30; defendant Gerald G. McGrath, the sum of $S7o.60, 
and defendant Adams, the sum of $883.17.” (Underscoring sup¬ 
plied.) 


Tt apj)ears that return of capital advancements heretofore made 
were made to the four partners, namely, Archie M. Murray, Maurice 
P. McGrath, Gerald G. McGrath and Joseph Adams, in one case by 
check made to the order of the several partners, although it is testi¬ 
fied that the sum payable to Gerald G. McGrath was immediately 
paid by the said Gerald G. McGrath to his brother, Maurice P. 
McGrath. Reference is also made to the petition, filed by Maurice 
P. McGrath, Gerald G. McGrath and Joseph Adams for a partial 
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distribution of the fund, said petition having been filed on May 29, 
1923. 


21. No testimony was adduced before the Auditor preponderating 
in favor of ignoring the statements made in the answer filed herein 
under date of February 23, 1923. In observing the demeanor on the 

witness stand of the numerous parties who testified, it is only 
37-43 fair to Mr. Archie M. Murray to say that his unequivocal 
statements, even against his own financial interests, impressed 
the Auditor with Mr. Murray’s integrity and sense of fair dealing; 
he made a full, fair and frank statement of all the material facts 
respecting each and every transaction covered by his examination. 
No plan looking to the hiding of the interest of (Jerald G. McGrath 
l>ehind a mask would be adopted by your Auditor, thus sacrificing 
a principle to expediency. 

22. From a consideration of the answer of the defendants and of 
the petition of May 29, 1923, and a careful consideration of the 
testimony adduced before the Auditor, the Auditor is drawn to the 
conclusion that Gerald G. McGrath is the true equitable owner of 
the interest in the Adams Home Building Company standing in his 
name, and that the same does not equitably belong to his brother, 
Maurice P. McGrath. 


Respectfully submitted, 

II. L. DAVIS, 

Auditor Supreme Court I). C. 

Dec. 24, 1923. 

* * * * * * * 

[44 & 45] Testimony Before the Auditor. 

Filed December 24, 1923. 

* * * * * * * 

Washington, D. C., Saturday, November 17, 1923. 

The above entitled cause came on for hearing before Herbert L. 
Davis, Esq., Auditor, at 10 o'clock, A. M., on the above named date, 
pursuant to notice, under the order of reference filed therein Sep¬ 
tember 13, 1923. 


Present: 

Justin Morrill Chamberlin, Esq., attorney for the plaintiffs. 
Hallock P. Pong, Esq., attorney for the defendants. 

Lucius Q. C. Lamar, Esq., receiver, in proper person. 

Archie M. Murray, in proper person. 

Joseph P. Roberts, secretary*, Adams Home Building Company. 
Maurice P. McGrath, in proper person. 

Joseph Adams, in proper person. 

The auditor: In re Murray v. McGrath, Equity No. 40946, are 
the attorneys for the respective parties ready to proceed? 
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Mr. Long: I have a witness who will be here in two minutes; he 
is now downstairs. I will be right back. 

The Auditor: Are you ready now? 

Mr. Long: Yes. 

(Discussion off the record.) 

40 * * * * * * * 

The liabilities of the partnership consist almost entirely of obliga¬ 
tions of the various partners, and of the amount invested by the 
original four partners in the concern they have withdrawn, from 
time to time, various sums, leaving a balance still due of 
47 $455.00 to each of the four partners. In other words, the 

plaintiff Murray is entitled to $455.00, the defendant Adams 
is entitled to the same sum, and the defendant Maurice McGrath is 
entitled to twice that amount—$455.00 in his own name and $455.00 
in the name of his brother Gerald. 

* * * * * * * 

48-54 The obligations of the various partners which can be set 
off against those liabilities would be: on invested capital, 
balance due on that item $455.00, allowing the defendant Maurice 
McGrath two of those divisions; due the defendant Maurice McGrath, 
the plaintiff Murray and the defendant Adams, bank account at¬ 
tached $130.34. In addition to that, all partners are entitled to one- 
sixth of any profits left after obligations are settled. 

*>);***** 

55 Joseph Adams, called as a witness, having been first duly 

sworn, testified as follows: 

50 Direct examination by Mr. Long: 

Q. You are one of the defendants in this suit? A. Yes, sir. 

Q. What was the position you occupied in the partnership? A. 
1 was treasurer of the Company. 

Q. You were treasurer? A. Yes. 

Q. At the time this partnership was formed, how much capital 
was invested? A. At the time it was formed, when we first got 
together, we did not have anything. 

Q. Altogether how much capital? A. There was $5,000.00 in¬ 
vested. 

Q. Who invested that sum? A. The sum was invested between 
four people, Mr. Murray, Mr. McGrath and Mr. M. P. McGrath, 
and he also paid up the share in the partnership of his brother 
Gerald. 

Q. How much did Murray invest? A. $1,250.00. 

Q How much did you invest? A. $1,250.00. 

Q. How much did Maurice McGrath invest for himself and his 
brother? A. $2,500.00. 
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Q. Do you know anything about the arrangement between the 
two McGraths at that time? Why did Maurice McGrath put that 
amount in his brother’s name? A. When we first got together— 
Mr. Roberts, Mr. Murray, M. Alimav, Mr. McGrath and mvself— 
we talked the proposition over about organizing a Company 
57-60 and doing business. We found out Mr. Roberts and Mr. 

Alimav did not have any money, so they would donate their 
experience, and the money part would have to be put in by Mr. Mur¬ 
ray, Mr. McGrath and myself. Mr. Maurice McGrath put the propo¬ 
sition up he wanted to put his brother in the Company, and he 
would invest an equal share to cover his brother’s interest, so we 
organized with a capital of $5,000.00, and it was favorable to every¬ 
body at that time that Mr. Gerald McGrath should come into the 
partnership. 

Q, Now, of this invested capital did the partners withdraw any 
portion of the capital afterwards? A. Oh, yes. 

Q, Did each withdraw the same amount? A. Yes. 

Q. Who withdrew the share in the name of Gerald McGrath? A. 
I paid that to Maurice McGrath. 

******* 


61-64 Mr. Long: That is all. 

Mr. Chamberlin : T will go as far with this witness as I can. 
without the books here. 

Q. Ts it your understanding, Mr. Adams, that Gerald McGrath 
was one of the partners in this enterprise? A. Yes, sir. 

Q. Were his attitude and the things he did through the con¬ 


tinuance of this enterprise those of a partner? A. Yes, sir. 

Q. And 1 believe \ understood from vour testimony that Mr. 
M aurice McGrath put up $1,250.00 in order that Gerald could have 


a share in the partnership; is that right? A. Yes, sir. 

Q. Do you know if Gerald ever paid back to Maurice the $1.- 
250.00 that Maurice advanced? A. Yes, sir; I do. I know he 
never paid Maurice $1,250.00. 


******* 


65 Q. You say that you turned over reimbursement of capi¬ 

tal to various partners of $500.00 each: is that right? A. I 
cannot tell you unless I have the book. 

Q. T ask you what vou stated on vour direct examination. A. 1 
said about that amount. 

Q. Do you know the dates when you turned that over? A. No, 
sir. 


Q. In what form was the money turned over? A. I cannot say 
if it was cash or checks; it was both. 

Q. To whom were those payments made'' A. Those pay- 
66— 68 ments were made to Mr. Murray. Mr. M. 1\ McGrath and 

myself. I paid Mr. 51. P. McGrath double the amount each 
time, on account of the capital invested for his brother. 
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Q. Do you know whether you paid Mr. Murray his money at the 
same time you paid McGraths theirs? A. I could not tell you until 
1 see the books. We have the dates in the books. 

Q. You are quite sure there was not a check drawn for $500.00 to 
the order of Gerald McGrath? A. If there was a check drawn to 
the order of Gerald McGrath, it was turned over to M. P. Mc¬ 
Grath. 


* * * * * * * 


69 Q. You say Gerald McGrath was not present on the day you 

talked over the organization of the company? A. Not the 
first day; he was there the second day; the second day all six members 
of the firm were there. 

Q. What was the conversation about Gerald the first day, during 
his absence? A. The conversation was that since we were going to 
organize we needed capital, and we finally decided we would have 
to get about $5,000.00 to start with. Since there were only three 
present who had a little money, Mr. Maurice McGrath spoke up 
and said he would like to have his brother in the firm also, since 
his brother was acquainted with Mr. Murray and myself, and he 
could put in extra capital which would give us the required capital 
to work on. 

Q. You all knew at that time that Gerald McGrath did not have 
monev of his own, did vou not? A. Yes, sir. 

Q. What was the conversation the second time when Gerald was 
there, do you know? A. The rest of the members accepted the 
proposition of Mr. M. P. McGrath putting his brother in the firm, 
and thereby increasing our capital, and so it was decided to 
70-81 organize with six partners. Mr. M. P. McGrath took me 
to some bank on 14th and H Streets, on the northeast cor¬ 
ner, and I went inside, when he drew out a check for $2,500.00 and 
turned it over to me. 

The Auditor: Do you recall the banking institution, whether it 
was the Continental Trust Company? A. Yes, sir; that is it. 


* 


82 Mr. Chamberlin: Mr. Adams, 1 hand vou four checks of 
the Adams Home Building Company, signed by you as 
treasurer, one dated November 28, 1922, and three dated De- 

83 cember 1, 1922, and ask you to state whether those are checks 
issued by you, and if they were delivered to the parties named 

as payees therein? A. Yes, sir; the checks were made out bv me. 

Q. That memorandum on the face of each one is in your hand¬ 
writing. is il not? A. Yes, sir. 

Q,. Do you know the handwriting of Mr. Maurice P. McGrath 9 
A. Yes, sir. 

Q. Of Mr. Gerald G. McGrath? A. Yes. sir. 

Q. And Mr. Murray? A. Yes, sir. 

Q. Is that the endorsement of Gerald G. McGrath? A. Yes, sir. 
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Mr. Chamberlin: I offer in evidence these four cheeks, all bear¬ 
ing the memorandum on the face “part investment returned.” 

Mr. Long: I have no objection. 

Mr. Cham) erlin: In vour testimony, Mr. Adams, you were asked 

on cross-examination about these checks, and vour testimonv was as 

•/ */ 

follows: 

Q. You say that you turned over reimbursement of capital to 
various partners of $500.00 each; is that right? A. I cannot tell 
you unless I have the book. 

Q. I ask you what you stated on your direct examination. A. I 
said about that amount. 

84 & 85 Q. Do you know the dates when you turned that over? 
A. No, sir. 

Q. In what form was the money turned over? A. I cannot say 
if it was cash or checks; it was both. 

Q. To whom were those payments made? A. Those payments 
were made to Mr. Murray, Mr. M. P. McGrath and myself. 1 paid 
Mr. M. P. McGrath double the amount each time, on account of the 
capital invested for his brother. 

Q. Do you know whether you paid Mr. Murray his money at the 
same time you paid McGraths theirs? A. T could not tell you until 
1 see the books. We have the dates in the books. 

Q. You are quite sure there was not a check drawn for $500.00 

to the order of Gerald McGrath? A. If there was a check drawn to 
the order of Gerald McGrath, it was turned over to M. P. McGrath.” 

Q. Do these checks refresh vour recollection at all, and do vou 

• ** • */ 

desire to correct your testimony? A. According to what you have 
just read, I made refunds to the different members of the firm at 
different times, besides those checks. 

Q, Do you want to change your testimony in any way? A. No; 
I won't. 

******* 

86 Mr. Long: Mr. Adams, these checks that are in evidence— 
the one made out to Gerald G. McGrath—do you know what 

happened to that check—to whom it was delivered? A. To Mr. 
M. P. McGrath. 

Q. Do you know anything further about that check? A. No, sir. 
I was in the bank at the time Gerald had it cashed and turned the 
rnonev over to M. P. McGrath. 

******* 

87 Mr. Long: That is all. 

Mr. Chamberlin: In view of what you have said about the check 
to Gerald G. McGrath, why was it you wrote on the face of it “part 
interest in company returned”? A. In order to keep the accounts 
and books straightened out. 

Mr. Chamberlin: That is all, sir. 

Mr. Long: That is all. 
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Gerald G. McGrath, call oG as a witness, having been first duly 
sworn, testified ns follows: 

Direct examination by Mr. Long: 

• 

Q. What is your full name? A. Gerald G. McGrath. 

Q. Were you present at any meeting when the company was 

formed? A. Yes, sir. 

SS Q. Did you invest any money in the firm? A. No. 

Q. You know your name was used in the firm? A. Yes. 

Q. Explain how il happened; was any money put in the firm for 
you? A. As I recall, this took place in the Union Building. The 
idea was first they were going to invest $3,000.00, and something 
was said about putting more money in. and Roberts said put in 
$5.00(1.00 and build all three houses at once, and my brother said 
he would put in $2,500.00. 

Q. Was that put in in his name A. T never saw’ the money 
turned over; 1 never saw T any financial transactions at all. 

t. 

Q. Have you ever received any money out of the partnership—and 
refund? A. No. 

Q 1 will show’ you this check, dated December 1. 1922, for 
$500.00, to your order; did you ever receive that check? A. That 
check was cashed at the bank. I stepped in w T ith my brother and 
endorsed it, and Mr. Wood, the cashier, paid the money to my 
brother. 

Q. Did you ever receive any sum, aside from that cheek, on in¬ 
vested capital? A. No. 

Q. Were there other distributions of capital made, do you know? 

A. Yes. there w’ere. I had no personal knowledge except 
89 w T hat I heard from Adams. 

Q. You never received any? A. No. 

Q. Have you any interest in the partnership now*? A. No. 

Q, Are you entitled to any profits? A. No. 

Q. Were you present in the Municipal Court in the ease of Galli- 
her & Brother? A. Yes, sir. 

Q. Who was the attorney for Galliher Brothers? 

Mr. Chamberlin: That is a matter of record. 

Mr. Long: Who conducted the ease for Galliher? A. Mr. Wheat- 
ley. 

Q. Did anybody assist him? Mr. Munter. 

Q. Did Mr. Munter appear for the defendants? A. He assisted 
Mr. Wheatley. 

Q Did you testify? A. No, I do not think I did. 

Mr. Long: That is all. 

By Mr. Chamberlin: 

Q. 1 hand you w r hat purports to be the original agreement of 
partnership, and ask you if you identify that as your signature? 
A. Yes, sir. 
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Mr. Chamberlin: I would like to have the original answer, please 1 . 
Witness: May 1 see the paper again you just handed to me? 

9() (Mr. Chamberlin hands same to witness.) 

Witness- That is the copy* of the original agreement; that is not 
my signature. 

Mr. Chamberlin: 1 guess the original was tiled with the petition. 

Q. 1 hand you the petition for partial distribution, filed by Mr. 
Tone-, Mav 29, 19*23. and ask vou if that is vour signature? A. That 
is mv signature. 

Q. Is that your affidavit below that? A. Yes. 

Mr. Chamberlin: 1 hand you the answer to the original petition, 
this answer Uung tiled February 23, 1923, and ask vou if vou can 
identify your signature to that? A. That is my signature. 

(). Is that your affidavit also? A. Yes, sir. 

Q. Sinee the filing of this petition for partial distribution and since 
the filing of the answer, both of which bear vour signature, I think 
there has been a judgment obtained against you, has there not? A. 
Yes, sir. 

Q. For what amount? A. 1 do not know; I heard $500.00. 


******* 

91 Maurice P. McGrath, called as a witness, having been 
first duly sworn, testified as follows: 

Direct examination by Air. Long: 

Q. What was your position with the Adams Home Building Com¬ 
pany? A. President. 

Q. Xow, at the time the firm was organized, just state what 

92 occurred in regard to invested capital? A. I do not recall 
all the conversation, but the idea was to invest about $3,000.00, 

but they increased it, I believe at the second meeting, to $5,000.00. 

Q. Who was the money put in by—actual cash? A. Actual cash, 
$1,250.00 by Air. Joseph Adams, -1,250.00 by Murray, -2,500.00 by 
myself. 

Q. Do vou recall the date when the cash was advanced? A. 
Alarch 18, 1922. 

Q. Do you recall if it was paid in cash or by checks? A. 1 do not 
know how Air. Adams and Mr. Alurray paid theirs, but I withdrew 
from the Continental Trust Company, $2,500.00 in cash. 

Q. What did you do with the money? A. I turned it over to Air. 
Adams 

Q. Have you your check or bank book to show that withdrawal? 
A. Yes, sir ; I have the bank book here. 

Air. Chamberlin: That is objected to as incompetent and imma¬ 
terial. 

Air. Long: When was the entry made in the bank book? 
Witness: On Alarch 18, 1922. 
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Q, Who was it made by? A. P»v a clerk in the bank. 

Mr. Lon^: I submit that is material, to show the withdrawal of 
$2,500.00. 

Mr. Chamberlin: It does not show the application of it at all. 

Mr. Long: T would like to offer it, to show that the amount 
92 was withdrawn from the hank at that time. 

The Auditor: Admitted, subject to objection. The Auditor 
will rule upon its relevancy and admissibility when the entire record 
is before him. 

Mr. I xmg: That money was turned over to whom? A. Mr. Adams. 
Q. Did von ever receive any money hack on invested capital? A. 
Yes. 

Witness: 1 would like to have the hank hook hack, Mr. Auditor. 

Mr. Long: 1 show you this check, payable to Maurice P. McGrath, 
dated December 1, 1922; did you reeeive that check? A. Yes. 

Q. I show you a check, of the same date, payable to Gerald G. 
McGrath, and endorsed by him; did you ever get that? A. Yes. 

Q. State the circumstances concerning that check of Gerald G. 
McGrath. A. Mr. Adams gave Gerald the check and myself a check, 
and we went to the bank, and the cashier of the bank gave me 
$1,000.00 and I deposited it in the Merchants & Farmers Bank. 

(Discussion off the record.) 

Mr. Long: This hank hook is account No. 11,675, Savings Account, 
M. P. McGrath, Continental Trust Company, and the entry of March 
18, 1922 shows the withdrawal of $2,500.00. 

94-103 Q. In addition to those two checks for $500.00 each, did 
you receive any other sums as refund of invested capital? 
A. Yes, I received from Mr. Murray, I do not recall the date, $295.00 
myself, and $295.00 for Gerald, which Mr. Murray paid me in cash. 

Q. Do you know how much money was being divided at that time? 
A. I do not recall. 

Q. But you received actually? A. About $1,100.00. 

Q. How many portions was it divided into? A. Four. 

Q. Who received them? A. Mr. Adams received his, Mr. Murray 
received his, and I received Gerald’s and mine. 

Q. About when was that? A. I do not recall. 

Q, Was it after these checks or prior to these checks? A. T think 
it was after those checks. 

* * * * * * * 
104-111 By Mr. Long: 

Q. Mr. McGrath, were you present when this was signed? A. Yes. 
Q. Did Gerald sign his name there? A. That is not his signa¬ 
ture? 

Q. Who did sign it? A. I signed it. 

3—4162a 
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(Reference being made to agreement, made March 18, 19*22, by 
and between M. P. McGrath, A. M. Murray, Joseph Adams, Joseph P. 
Roberts, G. C. McGrath and E. Ahmay.) 

Q. How many copies were made of that contract? A. I do not 
recall; six, I think. 

Mr. Long: That is all. 

****** * 

112 Mr. Chamberlin: Before we proceed with the defense, l 
want to make an opening statement, from which the Auditor 

will find there are various items of disagreement here. You will 
find, in the first place, that you have this question to decide in the 
distribution of this fund as to Gerald McGrath’s share. You will 
find from the testimony here that evidence has been introduced to 
show that Maurice McGrath is the owner of Gerald McGrath's share, 
and that Gerald was never a partner at all. You will find that that 
evidence has been introduced for the purpose of defeating an at¬ 
tachment that was laid in the hands of the receiver against Gerald 
McGrath’s share, a judgment obtained by Archie M. Murray in a 
suit in this District against Gerald McGrath. Now, you will 

113 find all through that testimony an absolute denial that Ger¬ 
ald McGrath has any interest in this partnership. Tn that 

connection, you will find, on page 48 of the record, that I handed 
Mr. Gerald McGrath a copy of the original agreement of partnership 
in this case. I want to leave a copy of that agreement with you, 
for your examination. 

Mr. Long: He said he did not sign it though. 

Mr. Chamberlin: It is signed by his brother. You will find in 
paragraph 2 of that agreement, after mentioning Gerald McGrath 
in the preamble, it is further agreed that each and every party named 
above shall share equally all receipts, profits, expenses and etc., and 
that no expense or indebtedness shall be incurred without the writ¬ 
ten consent of each party to this agreement. 

On the same page, I had Mr. McGrath identify his signature to 
the original answer, which he stated was in his handwriting and 
that he had acknowledged the same. 

In examining that answer to the bill for dissolution, you will 
find these references: 

Answering the allegations of paragraph numbered 4 of said bill, 
the defendants state that they admit that pursuant to the articles 
of copartnership the said partnership commenced actual building 
operations and erected certain houses in the District of Columbia, 
deriving therefrom certain profits. 

In paragraph 5, you will notice a reference to certain books being- 
kept by the various partners. 

On page 3 of their answer, midway of the paragraph, you will 
find the statement that all members of the firm regarded the 

114 same as the personal obligation of plaintiffs Roberts and 
Ahmay. 
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You will find on page 6, 9th paragraph, the following words: 

“That under the terms of the partnership agreement, there is due 
I lie plaintiff Murray, and the defendants, Maurice P. McGrath, 
Gerald G. McGrath and Adams, as noted in paragraph 8, the sum 
of $455.00 each.” 

On the same page 48 of the record, you will find I had Gerald Mc¬ 
Grath identify the signature and acknowledgment to a petition filed 
by Maurice P. McGrath, Gerald G. McGrath and Joseph Adams, 
for a partial distribution of the fund. 

You will find in paragraph 2 of that petition the following words: 

“That the plaintiff Archie M. Murray, and the defendants Maurice 
P. McGrath, Gerald G. McGrath and Joseph Adams, at the time of 
flic formation of the copartnership, invested a total of $5,000.00 in 
the concern. That the said partners have withdrawn, from time 
to time, their invested capital until at the time of the filing of this 
suit there remained due to the said partners the sum of $455.00 
each on his invested capital, as more particularly shown in the 
answer filed in this cause.” 

In paragraph 4, on page 2, you will find these words: 

“There is no dispute as to the amount due each partner on his 
invested capital, and your petitioners are desirous of having re¬ 
turned to each of the partners aforesaid the balance due on the money 
originally invested, in order to leave the partners in an equal 
115 status as to participation in any profits that may be found due. 

That if the sum of $455.00 was returned to each of the de¬ 
fendants Maurice P. McGrath, Gerald G. McGrath and Joseph 
Adams, etc.” 

The first prayer of the petition is: “That Lucius Q. C. Lamar, re¬ 
ceiver for the Adams Home Building Company, be ordered to pay 
unto each of the original capital investors the balance remaining 
due to them on the capital invested, as follows: 


Maurice P. McGrath. $455.00 

Gerald G. McGrath. 455.00 

Joseph Adams. 455.00 

Archie M. Murray. 194.66” 


Now that, may it please the Auditor, is in the face of sworn testi- 
money here that Gerald G. McGrath was never a partner in the 
enterprise, and Mr. Long says the only matter in dispute is a small 
attornev’s fee. 
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116 Joseph P. Roberts, called i\< a witness, having been first 
dulv sworn, testified as follows: 

Direct examination by Mr. Chamberlin: 

Q. I hand you the original partnership agreement and ask you 
by whom that was prepared? A. Myself. 

Q. At the time of the preparation and execution of this agreement, 
was any mention made to you or to any of the partners, so far i\< 
you know, that Gerald G. McGrath was not an equal partner? 

Mr. Long: I object; that is too leading. 

Mr. Chamberlin: It is rebuttal testimony, may it please the 
Auditor; that is the only way to keep the record down. 

The Auditor: Answer the question, subject to objection. 

117-120 A. No. 

******* 

121 Cross-examination by Mr. Long: 

Q. Mr. Roberts, this agreement, were you present when it was 
signed? A. I was. 

Q. Did you see Mr. Gerald McGrath sign it? A. No. 

Q. Was Mr. Gerald McGrath present? A. No. 

Q. Did you see Mr. Gerald McGrath pay any money into the 
firm. A. I saw nobody. 

Q. How r many copies were made of this agreement, do you recall? 

A. Six. 

Q, Who got the copies? A. All of the partners. 

122-127 Q. Do you know if Mr. Gerald McGrath got a copy? A. 
I have no personal knowledge 
Q. Who was present when it was signed? A. The other five. 

Q. All but Gerald? A. Yes. 

******* 

128 Archie M. Murray, called as a witness, having been first 
duly sworn, testified as follows: 

Direct examination by Mr. Chamberlin: 

Q. State the circumstances, Mr. Murray, of the formation of the 
Adams Home Building Company, so far as you know. A. Mr. Rob¬ 
erts drew up an agreement for building houses. In that agreement 
there were certain stipulations and clauses, which included Mr. 
Roberts, Mr. M. P. McGrath, A. M. Murray, Joseph Adams, G. G. 
McGrath and E. Ahmav. 

Mr. Long: I object; the agreement is in evidence. The agree¬ 
ment speaks for itself. 

Mr. Chamberlin: You have described that agreement by 
129-140 saying Gerald McGrath was not a partner. 
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Witness: He asked me al out an agreement; 1 was speak¬ 
ing of a verbal agreement. Mr. Roberts and Mr. McGrath said they 
were going to get out an agreement themselves, which they did and 
showed it to me and Mr. Adams; went over it carefully and decided 
the best thing was to go to a notary and have it signed, which we did. 
Mr. Gerald McGrath was not present at the time Mr. Maurice Mc¬ 
Grath signed his name. I was to pay $1,250.00, Mr. Adams $1,- 
250.00, Mr. Maurice McGrath $1,250.00 and Mr. Gerald McGrath 
was to put in $1,250.00, money loaned by his brother. Tie said 
he wanted his brother in, and he would furnish the monev. The 
agreement was that Mr. Roberts and Mr. Ahmay were to draw $35.00 
a week and supervise the work of building the houses. The other 
four members- 

Mr. Long: I object; the contract is in evidence. 

The Auditor: The written agreement being in evidence, no parole 
evidence, under the circumstances, seems admissible at this point. 

Mr. Chamberlin: We can explain the ambiguity as to what draw¬ 
ing account means. 

******* 


141 Q. At the time this agreement was signed, who was pres¬ 
ent? A. All, except Gerald McGrath. 

Q. When was the money put in—the actual capital advanced? 
A. I think it was on the same dav. 

Q. How much was put in by Mr. Maurice McGrath that day? A. 
T do not know; I was not there when he put the money in. 

Q. Did vou ever see Mr. Gerald McGrath put anv monev in? 
A. No. 


Q. As I understand it, from time lo time, capital was withdrawn 

bv the members? A. Yes. 

•/ 

Q. Was any money ever paid to Gerald McGrath? A. Yes. 

Q Who was present at that time? A. It was paid to him by 
check. T do not know who was present when he received it. 

Q. Did you not at one time sell a note for the firm and make 
distribution among the men who invested capital? A. Yes 

Q. Did vou not give Mr. Adams one-fourth of it? A. 
142-147 Yes. 


Q. And did you not retain one-fourth? A. Yes. 

Q. And did you not give one-half to Maurice McGrath? A. 
No: T gave him $295.00 and 1 said “Where is Gerald?” He said 
‘‘Tie is on the iob.” Tie said “I put the money up for him.” 1 
gave Maurice $295.00 and said “Give this to Gerald.” 

Q. You gave Maurice his own share and one-fourth to give to 
Gerald? A. That is correct. 
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Filed December 31, 1923. 
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******* 


Now come the defendants, by their attorney, and except to the 
report filed by the Auditor on the 24th day of December, 1923, in 
the following particulars: 

(1) Item “Schedule B. (foot of page 15) “Net due to Gerald 
G. McGrath $632.13’’. From the testimony before the auditor 
this amount should in equity be paid to the defendant 
149 Maurice P. McGrath. Paragraph 15, of the report states that 
Gerald G. McGrath advanced $1,250.00 of the original capi¬ 
tal This is in error, as the testimony of all witnesses, both of plain¬ 
tiff and defendant was that Gerald G. McGrath advanced no capital, 
and plaintiff Murray, and all three defendants testified that defend¬ 
ant Maurice P. McGrath advanced this sum of $1,250 in the name 
of his brother, Gerald G. McGrath. The auditor explains in para¬ 
graphs 18, 20 and 21 the reasons for finding Gerald G. McGrath 
the equitable owner of the share in his name, based upon the state¬ 
ments made in the answer and petition for partial distribution signed 
by the defendants, that Gerald G. McGrath was therein named as a 
partner. The report ignores the testimony of all parties that Gerald 
G. McGrath did not sign the partnership agreement, and was not 
present when signed, his name being signed thereto by Maurice P. 
McGrath, who advanced the moncv. The testimony also was to the 
effect that prior payments made in invested capital for the share 
in the name of Gerald G. McGrath, were paid to Maurice P. McGrath, 
altho on one occasion the check was made payable to Gerald and 
delivered to Maurice. 


(2) Schedule A. page 13, “For services in this cause: Archer, 
Chamberlin & Smith, $125.00. II. P. Long, Esq., $125.00.” Para¬ 
graph 12 of the report states that the amount allowed Archer, Cham¬ 
berlin & Smith is in addition to the retainer paid when the suit was 
instituted, which amount the evidence showed was $100.00, making 
the total allowance to plaintiff’s attorneys $225.00, and the amount 
allowed defendant’s attorney $125.00. This is dispropor- 
150 tionate in view of the services rendered by counsel in this 

%j 

cause. The record and testimony will show that the services 


rendered by counsel for both sides were about the same in the mat¬ 
ter of filing pleadings and appearing in court and before I he auditor, 
but that in addition both accounts filed with the answer and sub¬ 
mitted to the auditor, were prepared and filed under the supervision 
of defendant’s counsel, who is allowed $100 less for his services than 
counsel for the plaintiffs. 


H. P. LONG, 

Attorney for the Defendants. 


Archer, Chamberlin & Smith, 

Attvs. for the Plaintiffs. 
«/ 



MAURICE P. M'GRATH VS. GERALD P. m'gRATH ET AL. 23 

Gentlemen : 

Please take notice that the above exceptions to the report of the 
Auditor will he argued in Equity Court No. 2, on Friday, January 4, 
1923. at 10 A. M., or as soon thereafter as counsel can be heard. 

H. P. LONG, 

Attorney for the Defendants. 


Order. 

Filed January 8, 1924. 

******* 

Upon consideration of the exceptions filed herein by the defend¬ 
ants to the Auditor’s report in this cause filed on the 24th day of 
December, 1923, and the argument of counsel in open court on the 
4th dav of Januarv, 1924, it is bv the Court, this 8th dav of 

/ t/ 7 •- 

151 January, 1924, 

Adjudged, ordered and decreed that the said exceptions 
be, and the same are hereby overruled and the Auditor’s report is 
lierebv ratified as submitted. 

t 

It is further ordered that the defendants pay to the plaintiffs the 
sum of Five Dollars ($5X0) for each of said exceptions overruled, 
in accordance with the Equity Rule 69 of this Court. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 


Intervening Petition of Archie M. Muring. 

Filed January 16, 1924. 

******* 

To the Honorable Justices of said court: 

The intervening petition of Archie M. Murray respectfully repre¬ 
sents : 

1. That he is one of the plaintiffs in the above entitled cause and 
is entitled to his share of the partnership assets as recommended in 
the Auditor’s report filed herein and approved by this Honorable 
Court on the 8th dav of Januarv, 1924. 

2. That Gerald G. McGrath is one of the defendants in the above 
entitled cause and is likewise entitled to his distributive share in the 
assets of said partnership. 

3. Petitioner further states that on the 16th day of May, 1923, 
the petitioner herein, Archie M. Murray, sued the said Gerald G. 
McGrath in the Municipal Court of the District of Columbia, for 

damages for a vicious assault by the said Gerald G. McGrath 
152 committed to the person of this petitioner, in the sum of 
$1,000, as more fully appears from proceeding in said Mu¬ 
nicipal Court numbered A-1264; that a trial was had in the said 
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cause in the said Municipal Court and this petitioner Archie M. 
Murray obtained a judgment against said Gerald G. McGrath in the 
sum of Five Hundred ($500) Dollars and costs; that said judgment 
has not been paid by the said Gerald G. McGrath and is slill in full 
force and effect and a valid obligation of the said Gerald G. Mc¬ 
Grath; that said judgment has been duly docketed in this Honorable 
Court, as more fully appears from the records of this Honorable 
Court, which are hereby specially referred to. 

4. Plaintiff further avers that upon recovery of said judgment 
against the said Gerald G. McGrath he caused a writ of garnishment 
and attachment to be served against Lucius Q. C. Lamar. Receiver 
herein, and that the said Lucius Q. C. Lamar filed his answer to said 
attachment which said answer is here shown to the Court. 

5. Petitioner further avers that for the entire period of time 
prior to the issuance of said writ of garnishment and attachment of 
the said assets of the said Gerald G. McGrath in the hands of the 
said Receiver, the defendant Gerald G. McGrath by petitions, under 
oath and statements in this Honorable Court contended that he 
was a contributing partner to said partnership and was entitled to 
his share in the distribution of the assets; that after said issuance 
of said writ of garnishment and attachment and the answer to the 
garnishment, of said Receiver in said Municipal Court, a petition 

was filed on August 29th 1928 on behalf of the defendants 
158 stating that in law and in equity the said Gerald G. McGrath 

was not entitled to any share in the distribution of said estate; 
that the plaintiffs joined issue on said allegations and on the 13th 
day of September, 1928. an order of reference was passed herein 
directing the Auditor of this Honorable Court to determine whether 
the said Gerald G. McGrath was entitled to share in the distribution 
of the assets of the partnership: that on the 23d day of December, 
1923. the Auditor of the District of Columbia Supreme Court, filed 
his report herein, finding that said Gerald G. McGrath was a part¬ 
ner and was entitled in fact to his share of the partnership assets, 
said Auditor’s Report reading in part as follows, on page 11 : 

‘‘no plan looking to the hiding of the interest of Gerald G. McGrath 
behind a mask would he adopted bv your Auditor, thus sacrificing a 
principle to expediency;” 


that said Gerald G. McGrath was entitled to the sum of $632.13, 
upon final distribution; that said sum of $632.13 together with all 
the assets of the partnership was now in the custody and control of 
the Receiver hereinbefore appointed. 

6. This petitioner further avers that the said Gerald G. McGrath 
has no assets of any kind or description except his interest in the 
partnership business and that he is execution proof, and that your 
petitioner has no way of realizing upon his said judgment on the law 
side of this Honorable Court; that the petition filed on the 28th day 
of August, 1923 was filed by the defendant Maurice P. McGrath, 
who is a brother of the defendant, Gerald G. McGrath in furtherance 
of a well-defined scheme to defraud this petitioner and pre- 
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154 venting him from realizing upon his said judgment; that as 
aforesaid no claim was made whatsoever that the defendant 
Herald G. McGrath was not an owner of a legal share of said partner¬ 
ship assets prior to the time said writ of attachment and garnishment 
was issued and that thereafter the defendant Gerald G. McGrath in 
collusion with his brother Maurice P. McGrath endeavored to parade 
behind a mask as to his interest in the partnership assets, all of which 
was brought out at the hearing before the Auditor, and to which fact 
the Auditor has made reference in his report; that the said Gerald 
G. McGrath and Maurice P. McGrath filed exceptions to the said 
Auditor’s report, but after hearing, this Honorable Court overruled 
said exceptions and ratified said Auditor’s report. 

7. Your petitioner is advised hv his counsel and believes, and 
therefore avers that he has no adequate remedy at law, that this 
Honorable Court has jurisdiction of the said assets and has authority 
to direct the Receiver to pay the said share of the said Gerald G. 
McGrath in the partnership assets to the said Archie M. Murray in 
satisfaction of his judgment aforesaid; that the said interest of said 
Gerald G. McGrath is impressed with an equitable lien in favor of 
this petitioner. 


Wherefore the premises considered, this petitioner prays as follows: 

1. That an order be passed impressing an equitable lien in favor 
of the said Archie M. Murray upon any assets or monies belonging 
to the said Gerald G. McGrath, in this cause. 

155 & 156 2. That an order be passed authorizing and directing 

the Receiver, Lucius Q. C. Lamar to either pay to the 
Municipal Court of the District of Columbia any sums of money to 
which said Gerald G. McGrath may be entitled upon distribution or 
the said Receiver be directed and authorized to pay the said sum 
directly to the said Archie M. Murray, in this proceeding, as the 
Court may direct. 

3. For such other and further relief as to the Court may seem 
proper and the exigencies hereof may require. 

ARCHIE M. MURRAY. 

ARCHER, CHAMBERLIN & SMITH, 

GODFREY L. MUNTER, 

Attorneys for Petitioner. 


District of Columbia, ss : 

Archie M. Murray, being first duly sworn, on oath deposes and 
says that he has read the foregoing petition by him subscribed and 
knows the contents thereof; that the matters and things therein 
stated as facts are true to his personal knowledge, and those stated 
upon information and belief, he believes to be true. 

ARCHIE M. MURRAY. 


4—4162a 
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Subscribed and sworn to before mo this 12th dav of January 
1924. 

[seal.] GODFREY L. MUNTER, 

Notary Public, I). ('. 


* 
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Order Authorizing Receiver to Pag Certain Sum. 
Filed January 18. 1924. 


* 


Upon consideration of the Report of the Auditor and the Order 
of this Court ratifying the same, and the intervening petition filed 
herein by Archie M. Murray, as judgment creditor, it is by the 
Court this 18th day of January, A. I)., 1924, 

Ordered, that L. Q, C. Lamar, Esq., Receiver, be and he hereby 
is authorized and directed to pay out of the funds in his hands as 
receiver the sum of $786.76, for the expenses of this cause, as stated 
Schedule “A” of said report; and further that out of the $1,611.69 
cash remaining in his hands, he made a distribution of 55 */ 
158 of the amounts found due in Schedule “B” of said report, to 
the following partners, as follows: Maurice P. McGrath. 
$470.35; Joseph A. Adams, $423.53; Archie M. Murray, $347.68; 
the disbursement of the $347.67 to Gerald G. McGrath, being with¬ 
held until the disposition of the intervening petition of Archie M. 
Murray, filed herein; a total of $1,589.23. 

It is further ordered that the receiver be and he hereby is author- 
ized and directed to collect from the plaintiffs Earl Ah may and 
Joseph P. Roberts, of the amounts stated as due from them by 
Schedule “B” of the said report; and to convert the note held by 
him as receiver, in amount $1,148.35, into cash, and make such dis¬ 
bursements of the proceeds and of such other amounts as may come 
into his hands as receiver, as may be ordered by the Court. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 


A nswer of Maurice P. McGrath to the Intervening Petition of Archie 

M. Murray. 

Filed January 25, 1924. 

w * 

******* 

To the Honorable the Justice holding said court: 

This answer of Maurice P. McGrath, one of the defendants in the 
a ho e-entilled cause, to the intervening Petition of Archie M. Mur¬ 
ray, one of the plaintiffs in the said cause, respectfully represents to 
the Court: 
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1, 2, and 3. He admits in substance the allegations of para- 
151) graphs 1, 2 and 3, of the said petition. 

4. He admits the allegations of paragraph 4 of said peti- 
1 ion. but states that he is advised that an attachment against the 
unliquidated interest of a partner in the hands of a receiver is void. 
He states that no definite funds were in fact attached, and there has 
been no judgment of condemnation on said attachment, and that the 
said writ has now expired. 

5. Answering paragraph 5 of said petition, he admits that 
throughout all proceedings in this cause, he has admitted that cer¬ 
tain capital was invested in the Adams Home Building Company in 
Ihe name of Gerald G. McGrath, and that in law the said defendant, 
Gerald G. McGrath was entitled to the same. But he says that the 
said capital was money given by this defendant, to-wit, Maurice P. 
McGrath, to the said Gerald G. McGrath, for the purpose of investing 
the same as aforesaid. He admits that the report of the auditor filed 
herein states that the sum of $632.13, is due to the said Gerald G. 
McGrath. 

6. Answering paragraph 6 of said petition, he says that he has 
no direct knowledge as to the ability of the defendant Gerald G. 
McGrath to pay the judgment of the plaintiff Archie M. Murray. 
He denies that his claim made in petition filed herein August 28, 
1923, was in collusion with the said Gerald G. McGrath, to defraud 
plaintiff Archie M. Murray under his judgment, but says that his 
claim was made in good faith to protect his own interests after the 
rendering of said judgment, as theretofore there had been no need 
of his making such claim. He says that at the time the said partner¬ 
ship was organized all partners knew that the money invested 

160 in the name of the said Gerald G. McGrath, was in fact con¬ 
tributed by this defendant, as fully shown by the testimony 
taken by the auditor, and begs to refer the Court to page 87 of said 
testimonv, as follows: 

By Mr. Munter: 

Q. “You have described that agreement by saying that Gerald 
G. McGrath was not a partner.’* A. (By the plaintiff Murray.) 
* * * “Mr. Gerald McGrath was to put up $1,250.00 loaned by 

1 1 is brother.’’ 

All witness agreed that Gerald actually put in no money, and that 
the money put in in his name was advanced bv Maurice P. McGrath, 
lie states that there si ill remains due on said loan the sum of $455.00, 
as shown by said report of the auditor, and the record in this case. 
He states that he never raised any question as to the legal ownership 
of the said share by Gerald G. McGrath, but says that he contended 
in good faith that Maurice P. McGrath was the equitable owner of 
said interest. He admits that the report of the auditor found Gerald 
G. McGrath the equitable owner of said share, and that the said re¬ 
port has been ratified bv this Court. 

t . He states that lie is advised, and therefore avers, that the plain- 


28 


MAURICE r. MCGRATH VS. GERALD P. m’GRATH ET AL. 


tiff Archie M. Murray stands in the position of a judgment creditor 
against Gerald G. McGrath, and that his judgment is without legal 
relation to the partnership affairs, and is in law nowise superior to 
any other judgment against the said Gerald. And further, there is 
no equitable lien against the interest of the said Gerald G. McGrath, 
in favor of any judgment creditor. 

8. He states that he is advised, and therefore avers, that the money 
advanced by this defendant to Gerald G. McGrath, for the 

161 purpose of, and actually invested in the partnership, created 
an equitable lien in favor of this defendant, against the in¬ 
terest of the said Gerald G. McGrath in the said partnership assets, 
superior to the claim of any separate judgment- creditor of the said 
Gerald G. McGrath. 

Wherefore the premises considered, this defendant respectfully 
prays: 

1. That the intervening petition filed herein by the plaintiff 
Archie M. Murray, be dismissed. 

2. That there be declared an equitable lien in favor of this de¬ 
fendant, Maurice P. McGrath, upon any portion of the assets of the 
partnership found due the defendant Gerald G. McGrath. 

3. That L. Q. C. Lamar, Esq., receiver, be authorized and directed 
to pay unto this defendant, Maurice P. McGrath, the sum of $347.67, 
to apply on the satisfaction of the said equitable lien. The said sum 
being 55% distribution of the amount due to Gerald G. McGrath, 
withheld by order of this court dated January 18, 1924. 

4. And that there be granted such other, further and more general 
relief, as the exigencies of the case may require, and the court see fit 
to grant, etc. 

MAURICE P. McGRATH. 

LRstrict of Columbia, ss : 

I, Maurice P. McGrath, being first duly sworn, upon my oath say: 
That those facts stated in the foregoing answer by me sub- 

162 scribed, as of my own knowledge are true, and those stated 
upon information and belief. I believe to be true. 

MAURICE P. McGRATH. 


Subscribed 
A. D. 1924. 

f SEAL. ] 


and sworn to before me, this 24th day of January, 


Order. 


JOS1E A. GORMAN, 

Notary Public, D. ( . 


Filed January 25, 1924. 

* * * * * * * 

Upon consideration of the intervening petition filed herein on the 
16th dav of Januarv, 1924. and the motion based thereon, and the 
argument of counsel in open C ourt, it is by the Court, this 25th day 
of January, 1924, 
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Adjudged, ordered and decreed, that Lucius Q. C. Lamar, Receiver 
herein, be and he hereby is authorized and directed to pay, upon dis¬ 
tribution of any of the assets in the above entitled estate among the 
partners, to Archer, Chamberlin & Smith any monies which may be 
due Gerald G. McGrath, one of the defendants herein, up to and in¬ 
cluding the sum of Five Hundred ($500) Dollars, interest and costs 
in satisfaction of the judgment now remaining unpaid on the law side 
of this Court in proceeding No. At Law, 68414. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 

163 Appeal noted in open Court by defendant Maurice P. Mc¬ 
Grath. Cost bond $100 set or $50 cash. If to operate as a 

supersedeas $500 bond. 

WENDELL P. STAFFORD. 

Memorandum. 

January 28, 1924.—Bond on appeal of defendant for $100 ap¬ 
proved and filed. 

Assignments of Error. 

Filed Februarv 1, 1924. 

1. The Court erred in passing the decree appealed from, ordering 
the Receiver to pay unto Archer, Chamberlin A Smith, any monies 
found due the defendant, Gerald G. McGrath. 

2. The Court erred in refusing the relief prayed in the answer filed 
January 25, 1924, by Defendant Maurice P. McGrath, to the inter¬ 
vening petition of Plaintiff Archie M. Murray, praying that the 
Court decree an equitable lien in favor of Maurice P. McGrath, 
against the interest in the partnership in the name of Defendant 
Gerald G. McGrath. 

3. That the Court erred in overruling the exceptions of the de¬ 
fendants to the Report of the Auditor, and ratifying that part of the 
Report of the Auditor excepted to. 

4. That the Court erred in denying the contention in the answer 
filed by Defendant Maurice P. McGrath January 25, 1924, that the 

fact of his contributing the share in the name of the Defend- 

164 ant, Gerald G. McGrath, created an equitable lien in his favor, 
superior to the claim of any judgment creditor. 

5. That the court erred in basing his rulings on the four foregoing 
assignments of error upon the report of the Auditor finding Gerald G. 
McGrath, equitably and legally entitled to the share in his name, 
which said finding and report was not warranted by the law or the 
evidence. 

H. P. LONG, 

Attorney for the Defendant Maurice P. McGrath. 
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Designation of Record. 

Filed February 1, 1924. 

The Clerk will please include in the record on appeal, the fol¬ 
lowing: 

1. Petition of Maurice P. McGrath and supporting affidavit, tiled, 
August 28, 1923. 

2. Report of Auditor, filed December 24, 1923, and testimony. 

3. Exceptions to Report of Auditor, filed December 31, 1923. 

4. Order overruling exceptions and ratifying Report, signed Janu¬ 
ary 8, 1924. 

5. Intervening Petition of Archie M. Murray, filed January 16, 
1924. 

6. Answer of Maurice P. McGrath, filed January 25, 1924. 

7. Decree, signed January 25, 1924. 

165 9. Assignment of Errors. 

10. This Designation. 

II. P. LONG, 

Attorney for the Defendant Maurice 1\ McGrath. 

Counter Designation of Record. 

Filed February 12, 1924. 


* * j|e sC: * * * 

The Clerk will please include in the record on appeal the follow¬ 
ing: 

1. Original bill of complaint filed February 2, 1923. 

2. Answer of defendants filed February 23, 1923. 

3. Affidavit of Godfrey L. Munter, filed March 16, 1923. 

4. Order appointing Receiver, dated March 26, 1923. 

5. Defendant's petition for partial distribution, filed May 29, 1923. 

6. Order for dissolution of partnership and reference to Auditor, 
dated June 12, 1923. 

7. Petition of Maurice P. McGrath, August 28, 1923, with affi¬ 
davit. 

8. Order of reference as to certain issues, dated September 13, 
1923. 

9. Report of Auditor, filed December 24, 1923. 

10. Exceptions to report of Auditor, filed December 31, 1923. 

11. Order overruling exceptions and ratifying Auditor’s Report, 
signed January 8, 1924. 

166 12. Order for partial distribution, January 18, 1924. 

13. Intervening petition of Archie M. Murray, filed Janu¬ 
ary 16, 1924, with transcript of record in Law cause No. 68414. 

14. Answer of Maurice P. McGrath, filed January 25, 1924. 

15. Decree of January 25, 1924. 



MAURICE P. m'gRATH VS. GERALD P. MCGRATH ET AL. 



16. Assignment of Errors. 

17. This designation. CHAMBERLIN & SMITH, 

GODFREY L. MUNTER, 
Attorneys for Plaintiffs. 


Copy of foregoing counter designation of record received, this 
11th day of Feb. 1924. 

H. P. LONG, 

Service waived. Attorney for Defendants. 

H. P. LONG. 

1(>7 Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 166, both inclusive, to he a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 40946 in Equity, 
wherein Archie M. Murray et al, are Plaintiffs, and Morris P. Mc¬ 
Grath et al. are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimonv whereof, 1 hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of April, 1924. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

C lerk 

By W. E. WILLIAMS, 

EW. Assistant Clerk. 

168 In the Court of Appeals of the District of Columbia. 

No. 4162. 

Maurice P. McGrath, Appellant, 

vs. 

Archie M. Murray et al., Appellees. 

Designation for Printing Record. 

Now comes the appellant in the above-entitled cause, by Hallock 
P. Long, his attorney, and directs the clerk to print the record in 
said cause as filed, except the following parts thereof, which the 
clerk is directed to omit, namely: 

1. Omit pages 1 to 20 inclusive, and first 19 lines of page 21. 
(Including original bill, answer, affidavit, order appointing receiver, 
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petition for partial distribution, and decree referring cause to audi¬ 
tor.) Omit pages 38 to 43, inclusive. (Including Schedules at¬ 
tached to report of auditor.) 

2. Omit the following portions of statements of counsel and tes¬ 

timony l>efore the Auditor. Omit page 45, and first 2b lines of 
page 46. Omit last 25 lines of page 47, and first 10 and last 14 
lines of page 48. Omit pages 40 to 54, inclusive, and first 26 lines 
of page 55. Omit last 12 lines of page 57, and pages 58 to 60, in¬ 
clusive. Omit the first 7 and last 5 lines of page 61, pages 62 to 
64, inclusive, and the first 18 lines of page 65. Omit the last 18 
lines of page 66, and pages 67, 68, and the first 8 lines of page 60. 
Omit last 23 lines of p. 70, pages 71 to 81, inclusive, and the first 
25 lines of page 82. Omit last 4 lines of p. 84, and page 85, and 
first 7 and last 16 lines of page 86. Omit first 12 lines of page 87, 

and last 6 lines p. 90, and first 21 lines of page 91. Omit last 9 

lines of p. 94, and pages 95 to 103, inclusive. Omit first 12 lines 

and last 2 lines of page 104, and pages 105 to 111, inclusive. 

169 Omit first 16 lines of page 112, last 13 lines of page 115, first 
13 lines of page 116, and all but first line of page 117. 

Omit pages 118. 119, 120, and the first 14 lines of page 121. Omit 
the last 24 lines of page 122, and pages 123 to 127, inclusive. Omit 
first 14 lines of page 128 and last 8 lines of page 129. Omit pages 

130 to 140, inclusive. Omit first 4 lines of page 141, last 20 lines 

of page 142, and pages 143 to 147, inclusive. Omit first 20 lines of 
page 148. 

3. Omit pages 156 and first 16 lines of page 157, (including cer¬ 
tified copy of judgment Municipal Court). 

Counsel certifies that the matter designated for omission is 
immaterial to the determination of the questions involved, and that 
the printing thereof would be a needless expense. 

MAURICE P. McGRATH, 

Appellant, 

By HALLOCK P. LONG, 

His Attorney . 

Served this 14" day of May, 1924. 

Copy received. 

.J. M. CHAMBERLIN, 

Of Counsel. 

170 [Endorsed:] No. 4162, Appeals. Maurice P. McGrath, 
Appellant, vs. Archie M. Murray et al., Appellee. Designa¬ 
tion for Printing Record. Court of Appeals, District of Columbia. 
May 14, 1924. Henry W. Hodges, clerk. Hallock P. Long, Attor¬ 
ney and Counselor at Law, 400 Fifth Street, Northwest, Washing¬ 
ton, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4162. Maurice P. McGrath, appellant, vs. Gerald P. McGrath et al. 
Court of Appeals, District of Columbia. Filed May 12, 1924. 
Henry P. Hodges, clerk. 
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October Term, 1924. 


No. 4162. 


MAURICE P. McGRATH, Appellant, 

vs. 

ARCHIE M. MURRAY, et al. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This case is before the Court on an appeal from a 
decree of the Supreme Court of the District of Colum¬ 
bia, holding an Equity Court, directing the receiver 
of the Adams Home Building Company, a co-partner¬ 
ship, to pay to Archer, Chamberlin & Smith, out of the 
assets of the said partnership due to Gerald G. Mc¬ 
Grath, the sum of $500.00, in satisfaction of a judg¬ 
ment at law, No. 68414. 

Suit was filed in the Court below for the dissolu¬ 
tion of the co-partnership known as the Adams Home 
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Building Company, composed of Maurice P. McGrath, 
president (appellant herein), Archie M. Murray, Vice- 
president (appellee herein), Joseph P. Roberts, Sec* 
retary, Joseph Adams, Treasurer, Earl Ahmay and 
Gerald G. McGrath, for the appointment of a receiver 
and an accounting. In that suit, Murray, Roberts and 
Ahmay were named as plaintiffs and Adams and the 
two McGraths were named as defendants. The Court 
below dissolved the partnership, appointed a receiver 
and referred the matter to the Auditor to state an ac¬ 
count, the firm being entirely solvent. Shortly there¬ 
after a personal judgment was obtained by Archie M. 
Murray against Gerald G. McGrath, in a separate case. 

Thereafter appellant Maurice P. McGrath, filed a 
petition in this case (R. 1, 2), stating that the interest 
in the Adams Home Building Company in the name 
of Gerald G. McGrath is in fact owned by Maurice P. 
McGrath. That the capital of $1250 invested in the 
said firm in the name of Gerald G. McGrath was so 
invested bv Maurice P. McGrath. That in all distribu- 

mr 

tions of the profits of the said firm, the share in the 
name of Gerald G. McGrath was actually paid to 
Maurice P. McGrath. That judgments have been en¬ 
tered against Gerald G. McGrath, and the petitioner 
feared that the interest in the name of Gerald G. Mc¬ 
Grath would be attached, unless the report of the Au¬ 
ditor showed the true party in interest. This petition 
prayed that the Auditor in stating his account, would 
so state it as to show the true party in interest. 

Attached thereto was filed an affidavit of Gerald G. 
McGrath (R. 3), stating that the facts stated in the 
petition of Maurice P. McGrath were true, and that 
he had no real interest in the Adams Home Building 
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Company, and consenting that the interest therein in 
the name of “Gerald G. McGrath,’’ be stated in the 
name of the true owner, Maurice P. McGrath. Sep¬ 
tember 13, 1924, the question raised by this petition 
and affidavit was referred to the Auditor for decision 
and report when stating his account. 

Testimony was taken by the auditor (R. 10, 21), and 
on December 21, 1923, the Auditor tiled his report (R. 
4, 10), holding among other things (R. 10), that the 
interest in the Adams Home Building Company stand¬ 
ing in the name of Gerald G. McGrath, is in equity the 
property of Gerald G. McGrath, and not of his brother, 
Maurice P. McGrath. 

The Auditor in his report quotes, portions of the or- 
ignal answer (R. 9), signed by both McGraths, and the 
Petition for Partial Distribution, signed by both Mc¬ 
Graths, in which is stated that a certain sum is due to 
“Gerald G. McGrath,” both of : said papers being 
signed prior to the entry of the judgment against Ger¬ 
ald G. McGrath. The Auditor also states (R. 7) that 
Gerald G. McGrath contributed the sum of $1250 
toward the original capital of the firm. 

The only witnesses who testified on this point before 
the auditor were Maurice P. McGrath (appellant), 
Gerald G. McGrath, Joseph Adams, Archie M. Murray 
(appellee), and Joseph P. Roberts. 

Appellant, Maurice P. McGrath, testified (R. 16) 
that he was the president, that all the capital was con¬ 
tributed by himself, Murray and Adams, appellant 
putting in two portions, that he drew this sum of $2,- 
500 from the Continental Trust Company (R. 17), and 
a bank-book in his name was put in evidence showing 
a withdrawal of $2500 on that date. That there were 
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two distributions of invested capital made by the firm. 
One made by Mr. Adams, the treasurer, who drew a 
check for $500 payable to Gerald G. McGrath, and 
one for a like amount payable to Maurice P. McGrath, 
both McGraths going to the bank, and Maurice receiv¬ 
ing $1000, which he deposited to his account. That the 
other distribution was made by the Vice-President 
Murray (appellee), who gave appellant McGrath $295 
for himself, and an additional $295 for Gerald G. Mc¬ 
Grath’s share. 

Appellee Archie M. Murray, Vice-President, testi¬ 
fied (K. 20, 21), that when the partnership was formed 
Gerald G. McGrath was not a partner, and was not 
present, but that Maurice P. McGrath signed Gerald’s 
name to the agreement. That Gerald G. McGrath was 
to put up $1250 loaned by his brother, Maurice P. Mc¬ 
Grath (the appellant) (R. 21). Maurice P. McGrath 
said he wanted his brother in, and would furnish the 
money. He never saw Gerald G. McGrath put any 
money in. He stated that one payment of invested 
capital was paid to Gerald G. McGrath, but he was not 
present when he received the check. He stated that 
he made distribution of the proceeds from sale of part¬ 
nership note. He paid $295 to Maurice P. McGrath, 
and said, 4 ‘Where is Gerald?” Maurice P. McGrath 
replied, “He is on the job, T put up the money for 
him,” and Murray thereupon gave Maurice P. Mc¬ 
Grath $295 additional, and said, “Give this to Ger¬ 
ald” (R. 21). 

Joseph Adams testified (R. 11, 14) that he was the 
treasurer of the firm that appellant Maurice P. Mc¬ 
Grath at the time the firm was formed invested two 
portions of capital, one for himself and one for his 
brother, Gerald G. McGrath (R. 11). When the firm 
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was organized it was found that Roberts and Ahmay 
had no money, and Maurice P. McGrath stated that 
he wanted his brother in, and would put up an extra 
portion to cover his brother’s interest (R. 12), which 
was agreeable to everybody. That Gerald G. McGrath 
never paid any of this money back to Maurice P. Mc¬ 
Grath, but acted like a partner. Gerald G. McGrath 
was not present on the first day when the firm was or¬ 
ganized, but was present at later meetings, and all 
knew that he had no money. That he went with Mau¬ 
rice P. McGrath to the Continental Trust Company, 
where appellant withdrew $2500 and paid it to him, 
as treasurer. That as treasurer he made a distribu¬ 
tion on invested capital to the partners, and paid 
Maurice P. McGrath double the amount each time, on 
account of the capital invested for his brother, Gerald 
G. McGrath. That he made payment by check marked 
“part investment returned” in amount $500, payable 
to Gerald G. McGrath. That he was in the bank when 
Gerald G. McGrath cashed this check and gave the 
money to Maurice P. McGrath. That the notation 
“Part interest in company returned” was written to 
keep accounts and books straight. (R. 14.) 

Gerald G. McGrath testified that he never saw any 
financial transactions when the firm was organized. 
That he was present at one meeting (R. 15) when 
Maurice P. McGrath said he would put in $2500. That 
he invested no money in the firm. (R. 16.) That his 
signature was not on original agreement shown him, 
but he signed original answer and petition for partial 
distribution. That he received no refund out of part¬ 
nership. Check for $500, dated December 1, 1922, was 
received bv him. He went to bank with Maurice P. 
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McGrath and cashier paid money to Maurice. There 
were other distributions, but he only knows about 
them from hearsay (R. 16). He has no interest in 
the partnership, and is not entitled to any distribu¬ 
tion. 

Joseph P. Roberts, secretary, testified (R. 20), that 
Gerald G. McGrath was not present and did not sign 
the partnership agreement. Saw no money paid into 
the firm. Does not know if Gerald G. McGrath got 
copy of partnership agreement. 

There was no further testimony on this question. 

Exception to the Report of the Auditor was filed by 
the Defendants below, on the ground among others, 
that the finding and conclusion therein that Gerald G. 
McGrath was in equity entitled to the share in the 
Adams Home Building Company in his name, was not 
supported by the evidence that he had contributed no 
capital, nor received distributions on same, and had 
not signed the partnership agreement. And that 
Maurice P. McGrath had in fact signed his name, paid 
the contribution in his name and received the distri¬ 
butions of Gerald G. McGrath’s share. This exception 
was overruled by the Court, and thereupon an inter¬ 
vening petition was filed by appellee Archie M. Mur¬ 
ray, stating that he was a judgment creditor of Gerald 
G. McGrath (R. 24), and that he had issued an attach¬ 
ment on the said judgment against the Receiver of the 
Adams Home Building Company. This petition re¬ 
cited that the said Gerald G. McGrath had signed the 
original answer and petition for partial distribution 
which stated he was a partner, and that the Auditor 
had held that the said Gerald G. McGrath was entitled 
to share of assets in name of ‘‘ Gerald G. McGrath.” 


That the said Gerald G. McGrath was judgment proof, 
and that the petition of Maurice P. McGrath claiming 
to be the equitable owner of the share in Gerald’s 
name was in defraud of Murray, and to prevent him 
from realizing on his judgment. The said intervening 
petition prayed (R. 25) that the Court declare an 
equitable lien in favor of Archie M. Murray, against 
any interest in the assets belonging to Gerald G. Mc¬ 
Grath, and directing the receiver to pay any such sum 
to the Municipal Court or direct to Archie M. Murray. 

Thereupon the Court ordered the Receiver to dis¬ 
tribute all assets, except the share in the name of Ger¬ 
ald G. McGrath, which was to be withheld until a rul¬ 
ing on the aforesaid intervening Petition. On Janu¬ 
ary 25, 1924, the appellant, Maurice P. McGrath, filed 
an answer to the aforesaid intervening petition, ad¬ 
mitting (R. 27) that certain capital was invested in 
the name of Gerald G. McGrath, but stating that the 
money was actually the money of Maurice P. McGrath. 
He denies any fraud or collusion, but stated that he 
was claiming this money to protect his own interests 
and prevent its being attached by a judgment creditor 
of Gerald G. McGrath. He admits that the Auditor 
found against his claim, but refers to the uncontra¬ 
dicted evidence to support his contention before the 
auditor (R. 28). He asks that the Court decree an 
equitable lien against the interest in the Adams Home 
Building Company, in the name of “ Gerald G. Mc¬ 
Grath,” in favor of Maurice P. McGrath, superior to 
any claim of Murray or other judgment creditor, and 
that the Receiver be directed to apply any sum due in 
the name of Gerald G. McGrath in satisfaction of said 
lien. 
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Thereupon the Court passed the decree of January 
25, 1924, which decree, ordered the receiver to pay as¬ 
sets in said firm due to Gerald G. McGrath to Archer, 
Chamberlin & Smith. From this decree Maurice P. 
McGrath noted an appeal. 

ASSIGNMENTS OF ERROR: 

(1) That the Court erred in passing the decree ap¬ 
pealed from, ordering the Receiver to pay unto Archer, 
Chamberlin & Smith, any monies found due to the 
defendant, Gerald G. McGrath. 

(2) That the Court erred in refusing the relief prayed 
in the answer filed January 25, 1925, by Defendant 
Maurice P. McGrath, to the intervening petition of 
Plaintiff Archie M. Murray, praying that the Court 
decree an Equitable Lien in favor of Maurice P. Mc¬ 
Grath, against the interest in the partnership in the 
name of Defendant Gerald G. McGrath. 

(3) That the Court erred in overruling the excep¬ 
tions of the defendants to the Report of the Auditor, 
and ratifying that part of the report excepted to. 

(4) That the Court erred in denying the contention 
m the Answer filed by Defendant Maurice P. McGrath, 
January 25, 1924, that the fact of his contributing the 
share in the name of the Defendant, Gerald G. Mc¬ 
Grath, created an equitable lien in his favor, superior 
to the claim of any judgment creditor. 

(5) That the Court erred in basing his rulings on 
the four foregoing assignments of error upon the re¬ 
port of the Auditor finding Gerald G. McGrath, equi¬ 
tably and legally entitled to the share in his name, 
which said finding and report was not warranted by 
the law or the evidence. 



9 


ARGUMENT. 

All the points raised in the assignments of error can 
be grouped under the following heads: 

(1) Does the evidence before the auditor disclose 
facts constituting Maurice P. McGrath the equitable 
owner of the interest in the Adams Home Building 
Company in the name of Gerald G. McGrath, and that 
there is a resulting trust to the said Gerald G. Mc¬ 
Grath in favor of the said Maurice P. McGrath! 

A resulting trust is where the legal estate in prop¬ 
erty is put in one person, but upon terms or facts and 
circumstances surrounding the same, indicating that 
the beneficial interest is not to go with the legal title. 
It is raised by the law itself on a particular state of 
facts, and is a mere creature of equity. 

“Intention is an essential element, and though 
not expressed in words the law presumes the in¬ 
tent from the facts and circumstances accompany¬ 
ing the transaction and the consideration for the 
whole * * * part of the property sought to be im¬ 
pressed with the trust.” 26 R. C. L. 1214, citing 
Robinson v. Peirce, 20 So. 984, and Farmers, etc., 
Bank v. Kimball, 46 N. W. 402, etc. 

“Where, for any reason, the legal title to prop¬ 
erty is placed in one person under such circum¬ 
stances as to make it inequitable for him to enjoy 
the beneficial interest, a trust will be implied in 
favor of the person entitled thereto.” 26 R. C. L. 
1218, Ligenfelter v. Ritchey, 58 Pa. St. 485, etc. 

“This rule applies to personal property equally 
with real estate.” 26 R. C. L. 1220; Cowles v. 
Whitman, 10 Conn. 121; Doyle v. Murphy, 22 Ill. 
502; Kelly v. Jennes, 50 Me. 455; 107 Tenn. 592. 

“A declaration by a person that he holds money 
in trust and will refund it on demand is a suffici¬ 
ent declaration to establish an express trust and 



10 


not a promise to pay an indebtedness. ’ ’ 20 H. C. 

L. 1182, Cutcli v. Fosdick, 48 N. J. Eq. 353, 22 Atl. 

590; 27 A. S. 473. 

In the case of Grafton v. Paine, 7 App. I). C., 255, 
which was a case where one of a firm of lawyers had 
contracted for and collected fees without accounting 
for same to other members of the firm, the court held 
that such facts constituted a resulting trust in said 
partner in favor of the firm. In this case the Court 
reversed a contrary finding of fact and conclusion of 
the Auditor. As to other cases decided in the Court of 
Appeals holding resulting trusts in personalty, see 
Richardson v. Van Auken, 5 App. D. C. 209; 3 App. 
D. C. 216, Murphy v. Kirby; Braxton v. Johnson, 34 
App. D. C. 386; Ciffo vs. Ciffo, 44 App. D. C. 217, and 
as to resulting trusts in realty where the same rules 
apply, see Meech vs. Smithsonian, 2 App. D. C. 490; 
Ockstadt vs. Ockstadt, 34 App. D. C. 58; Cohen vs. 
Cohen, 1 App. D. C. 240, and many others. 

All testimony in the case at bar agrees (I i. 11 to 26) 
that the interest in the Adams Home Building 
Company in the name of Gerald G. McGrath, was paid 
for by Maurice P. McGrath, his brother, and that 
Maurice signed Gerald’s name to the partnership 
agreement. This situation was known and acquiesced 
in by all the partners, including the appellee Murray. 
There is no testimonv that Gerald G. McGrath ever 
contributed any capital or participated in any distri¬ 
bution. All testimony agrees that distributions of the 
share in the name of Gerald G. McGrath wa«s made to 
Maurice P. McGrath. The testimonv of appellee Mur¬ 
ray (R. 21) is substantially the same as other wit¬ 
nesses. He states that he made one distribution of 
capital, and upon Maurice stating, “I put up the money 
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for liim,” he gave Maurice Gerald’s share, stating, 
“Give this to Gerald.” The distribution by the trea¬ 
surer, Mr. Adams, was made by check marked “part 
investment returned,” one being payable to Gerald 
G. McGrath. Mr. Adams’ testimony (R. 14) agrees 
with that of the two McGraths (R. 15 and R. 17), 
that this check was cashed by Maurice P. McGrath, 
and the check was so drawn to keep the books of the 
firm straight. This all occurred before the Judgment 
was obtained by appellee Murray against Gerald G. 
McGrath, and long before his right of action accrued, 
when there could be no question of fraud or collusion 
between the two McGraths. 

The evidence on the above facts on both sides being 
substantially in accord it is contended that the finding 
of fact and conclusion of the Auditor in paragraph 15, 
stating that Gerald G. McGrath advanced $1250 when 
the partnership was formed (R. 7), and paragraphs 
21 and 22 (R. 10), “that Gerald G. McGrath is the 
true equitable owner of the interest in his name, and 
the same does not equitably belong to his brother 
Maurice P. McGrath,” is not supported by the evi¬ 
dence or the law. It is further contended that it was 
not only erroneous but improper for him to include 
in paragraph 21 of his report (R. 10) statements re¬ 
flecting upon the integrity of the two McGraths and 
complimenting that of the appellee Murray, when the 
testimony of all three parties (R. 15, R. 17, R. 21), 
agrees almost in detail. Although the Auditor states 
that he cannot “sacrifice a principle to expediency” 
(R. 10), we contend that this is what he has done, by 
deciding the case upon his prejudices and not upon the 
evidence and the law. 
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If the interest or fund was in the possession of Ger- 
aid G. McGrath, Equity would grant relief to Maurice 
P. McGrath, and it would appear to make no differ¬ 
ence that the property is in the hands of the receiver. 

(2) Does the evidence before the auditor show facts 
causing an equitable lien in favor of Maurice P. Mc¬ 
Grath to attach against the interest in the Adams 
Home Building Company in the name of Gerald G. 
McGrath. 

Where the evidence is insufficient to declare a re¬ 
sulting trust an equitable lien may be attached. See 
case of Long v. Scott, 24 App. D. C. 1, where the Court 
of Appeals, although refusing to declare a resulting 
trust, declared an equitable lien for the portion of the 
price advanced, in favor of the complainant against 
the property. The Court also said, “It has been broad¬ 
ly held in some cases that an equitable lien will be de¬ 
clared to exist when there are such relations between 
the parties as will make it right and just to declare 
the lien. ,, 

Where there is an equitable lien, it is superior to 
any judgment that may be rendered after the lien at¬ 
taches. Hutchinson vs. Worthington, 7 App. D. C. 548, 
“They looked to the fund and not to the personal re¬ 
sponsibility of their client. This contract constituted 
a valid lien upon the fund. It attached immediately 
upon the rendition of the judgment, and is superior to 
all others, no matter how created. ,, See also Manogue 
vs. Bryant, 15 App. D. C. 245 and Crosby vs. Ridout, 
27 App. D. C. 485. 

“A party may by express agreement create a 
charge or claim in the nature of a lien on real as 
well as personal property, of which he is the owner 
or possessor, and that equity will establish and 
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enforce such charge or claim.” Waggaman v. 
Dulany, 48 App. D. C. 18, citing Pomeroy’s Equity 
Jur. Par. 1235, and others. 

Where one party puts up the money to purchase an 
interest in the firm in the name of another, and re- 
tains control of that interest to the extent of collect¬ 
ing distributions on same, an equitable lien for the 
amount of his advance will be implied. 

‘ 4 Even in the absence of an express contract, a 
lien, based upon the fundamental maxims of 
equity, may be implied and declared by a court of 
chancery out of general considerations of right 
and justice as applied to the relations of the 
parties and the circumstances of their dealings.” 
17 R. C. L. 605. 

4 ‘It must appear either expressly or by neces¬ 
sary implication that the other contracting party 
looked to the fund itself for payment, and did not 
rely upon the personal responsibility of the owner 
of the claim of which the fund was the result.” 
DeWinter v. Thomas, 34 App. D. C. 84, citing Pom. 
Eq. Jur. Par. 1235, and many others. 

The Court of Appeals has, in addition to the fore¬ 
going cases on questions of equitable liens of attorneys 
and others against both real and personal property in 
the following cases, and others: 


Linberg v. Humphrey, 53 App. D. C. 248. 
Taylor v. Wharton, 43, supra , 104. 
Thurston v. Bullows, 42 supra , 18. 

Berl v. Dulany, 42 supra, 121. 

Parish v. McGowan, 39 supra 184. 
Armstrong vs. Pennebaker, 39 supra 92. 
Leving vs. Moore, 37 D. C. App. 214. 
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DeWinter vs. Thomas, 34 supra 80. 

1 supra 411; 18 supra 245, 19 supra 259. 

Any equitable lien in favor of Maurice P. McGrath 
in the interest in the Adams Home Building Company 
in the name of Gerald G. McGrath, attached when the 
agreement was signed (R. 5) and the money advanced 
(R. 17), that is on March 18, 1922. Any claim of ap¬ 
pellee Archie M. Murray as a judgment creditor did 
not accrue, as suit was not filed, until May 16, 1923 
(R. 23). Further Murray had actual notice of the 
situation between the two McGraths, as shown by his 
testimony (R. 21), and any claim he may have as 
judgment creditor is subject to the prior lien of 
Maurice P. McGrath. 

(3) Is the Court bound by the findings and con¬ 
clusions of the Auditor on questions of law or fact? 
On this point I will briefly refer to a few cases in 
which this question has come up in the Court of Ap¬ 
peals. 

In the case of Grafton v. Paine, 7 App. D. C. 255, 
supra , the court said: 

4 4 The findings of the Auditor, concurred in by 
the Court below, are to be taken as presumptively 
correct, and will be permitted to stand, unless 
some obvious error has intervened in the applica¬ 
tion of the law or the principles of the decree 
under which he acts, or some important mistake 
has been made in the evidence, and which has been 
clearly pointed out and made manifest,” Citing 
Richardson vs. Van Aukan, 5 App. P. C., U. S. 
and state decisions. 

and in this case the Court of Appeals found that the 
auditor was in error in several of his findings of fact 
and conclusions of law, and reversed the lower court 
on those points. 
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To overcome the presumption as to the correctness 
of the auditor’s findings and conclusions, we contend 
that there is no issue of fact nor question of the pre- 
ponderence of the evidence. That all the evidence on 
both sides agreed that Maurice P. McGrath advanced 
the money paid for the interest in the co-partnership of 
Adams Home Building Company in the name of 
Gerald G. McGrath, and collected all distributions 
made of the share in the name of Gerald. That the 
Auditor obviously was incorrect in applying the law 
(R. 10) in his report and holding Gerald the true Equi¬ 
table owner of the share in his name, when under the 
law those facts show a resulting trust or equitable lien 
in favor of his brother Maurice. 

(4) We are now brought down to the decree ap¬ 
pealed from (R. 29), and the question presents itself— 
Upon the issues presented by the intervening petition 
of appellee Murray (R. 24) and the answer of appel¬ 
lant McGrath (R. 27), was the decree of January 25, 
1924 (R. 29) properly passed, when the uncontradicted 
testimonv shows that the auditor was in error in his 
findings and conclusions? 

This point requires no further argument, as we 
contend that if the uncontradicted testimony shows in 
law a resulting trust in the name of Gerald G. Mc¬ 
Grath in favor of Maurice P. McGrath, or an equitable 
lien against the interest in the Adams Homo Building 
Company in the name of Gerald G. McGrath in favor 
of Maurice P. McGrath, the Court should have refused 
to sign the decree appealed from, ordering the receiver 
to pay the amount found due in the name of Gerald G. 
McGrath to the attorneys for the judgment creditor, 
notwithstanding the fact the auditor had in error 
found against this contention. We further contend 



16 


that the Court should have signed an order declaring 
either a resulting trust or an equitable lien against 
the share in Gerald’s name in favor of his brother, 
Maurice P. McGrath. 

The fact that the funds are now in the hands of a 
receiver does not alter the question of law. If the 
funds had remained in the hands of the treasurer, Mr. 
Adams, or any member of the firm, this question would 
not have been raised as there would have been paid 
to Maurice P. McGrath, the appellant, the amount due 
in the name of Gerald. See the testimony of the trea¬ 
surer Adams (foot of E. 12) and of appellee Murray 
(foot of E. 21), in regard to previous distributions of 
capital, which corroborates the testimony of the two 
McGraths (E. 15 and E. 17). 

The auditor in his report ignores the testimony be¬ 
cause the said Gerald G. McGrath, together with ap¬ 
pellant Maurice P. McGrath and Joseph Adams, 
signed a joint answer, and later a petition for partial 
distribution stating the amount due the various part¬ 
ners which included the clause, “defendant Gerald G. 
McGrath, the sum of $875.00’’ (E. 9). We contend 
that there is nothing inconsistent in that statement, 
with the evidence that this share was in the name of 
Gerald G. McGrath, but the facts and circumstances 
surrounding the transaction showed a resulting trust 
or equitable lien in favor of Maurice P. McGrath. 
Gerald G. McGrath never claimed this interest or at¬ 
tempted to collect the distributions on the share in 
his name, and the question would never have been 
raised had not a judgment creditor who had full knowl¬ 
edge oP the surrounding circumstances of the transac¬ 
tion, attempted to attach the fund in the hands of the 
receiver. See testimony of appellee Murray, the judg- 
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ment creditor (R. 21), as to his full knowledge of 
transaction. 

On the question of costs of this appeal, it should he 
noted that this controversy is solely a dispute between 
the appellant Maurice P. McGrath and the appellee 
Archie M. Murray, over which of them shall be paid 
the share in the partnership in the name of Gerald G. 
McGrath. It is suggested that whatever the ruling of 
this Court, the costs should be assessed against one of 
them, and not against the firm or other members of the 
partnership. This matter is brought to the attention 
of the Court as the caption of the case is given as 
i ‘Maurice P. McGrath, appellant vs. Gerald G. Mc¬ 
Grath, Archie M. Murray, Joseph P. Roberts, and 
Earl Ahmay,” and counsel for the appellees have en¬ 
tered a general appearance for all appellees. Whereas 
appellees, Roberts, Ahmay, and Gerald G. McGrath, 
have no direct interest in the controversv, and Gerald 
G. McGrath as well as Joseph Adams, were defen¬ 
dants below, and were then and are yet represented by 
counsel for the appellant, Maurice P. McGrath. 

It is respectfully submitted that for the reasons 
assigned the decree of the lower court, dated January 
25, 1924, should be set aside, and the case remanded 
with instructions to declare a resulting trust or equi¬ 
table lien against the share and interest in the Adams 
Home Building Company, in the name of “Gerald G. 
McGrath/’ in favor of appellant, Maurice P. Mc¬ 
Grath, and to direct the receiver to pay unto appellant 
Maurice P. McGrath, all funds and interest in the said 
partnership found due in the name of Gerald G. Mc¬ 
Grath. 


Hallook P. Long, 
Attorney for the Appellant. 
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Justin M. Chamberlin, 

John Lewis Smith, 

Godfrey L. Munter, 

Attorneys for Appellees . 
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Maurice P. McGrath, Appellant 

vs. 

Archie M. Murray et al., Appellees 


BRIEF ON BEHALF OF APPELLEES 

I 

STATEMENT OF FACTS 

This appeal involves a controversy over the sum 
of but approximate One Hundred Fifty Dollars 
($150.00) and the facts connected therewith are 
as follows: 

On February 2, 1923, Archie M. Murray, Jo¬ 
seph P. Roberts and Earl Ahmay filed their suit 
in equity against Joseph Adams, Maurice P. Mc¬ 
Grath and his brother, Gerald G. McGrath, for the 
dissolution of a then existing partnership known 
as “Adams Home-building Company’' and the ap- 
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pointment of a receiver. (Record, Page 4.) The 
parties to the suit were general partners doing a 
general building business and the plaintiffs 
charged the defendants with misconduct and 
usurping their powers as partners. Bitter feeling 
existed between the parties. The defendants an¬ 
swered on February 23, 1923, opposing a receiver, 
but a receiver was appointed March 26, 1923. A 
short time after the filing of the suit, the defend¬ 
ant Gerald G. McGrath committed a vicious as¬ 
sault upon the plaintiff, Archie M. Murray (Rec¬ 
ord, Page 23), and in consequence on the 16th 
day of May, 1923, Archie M. Murray filed a suit 
in the Municipal Court against Gerald G. Mc¬ 
Grath demanding damages in the sum of One 
Thousand Dollars ($1,000.00), and after trial ob¬ 
tained judgment for Five Hundred Dollars 
($500.00). On May 29th, 1923, the defendants 
filed in the equity cause a petition for partial dis¬ 
tribution of the partnership funds. Some weeks 
thereafter said Archie M. Murray caused a writ 
of garnishment to be served on the receiver at¬ 
taching any credits due the said Gerald McGrath, 
partner aforesaid. After the receiver had been 
served with said garnishment proceeding the ap¬ 
pellant herein, Maurice McGrath, filed an inter¬ 
vening petition claiming for the first time that 
Gerald McGrath was not a partner and that any 
moneys due the. said Gerald McGrath from said 
partnership belonged to the appellant, Maurice 
McGrath. This allegation was attempted to be 
supported by an affidavit sworn to by Gerald Mc¬ 
Grath. 
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Under Section 6 of the Act of March 31, 1921, 
pertaining to the jurisdiction of the Municipal 
Court, Murray docketed his judgment in the Su¬ 
preme Court of the District of Columbia, as more 
fully appears from proceedings numbered “At 
Law No. 68,414.” On June 12, 1923, upon de¬ 
fendants’ motion the cause was referred to the 
Auditor for the Supreme Court of the District of 
Columbia to state an account between the partners 
and on the 28th day of August, 1923, a further 
order of reference was had at the request of the 
defendants, including the appellant herein, under 
which the Auditor was to determine whether Mau¬ 
rice McGrath or Gerald McGrath was the true 
owner of the interest in the partnership assets 
credited to the name of Gerald McGrath. Several 
hearings were had before the Auditor and on De¬ 
cember 24, 1923, the Auditor filed his report, stat¬ 
ing an account, and denying the claim of Maurice 
McGrath that his brother’s share belonged equi¬ 
tably to him, the said Maurice McGrath. Excep¬ 
tions were filed by the defendants to the report 
of the Auditor, but the same were overruled on 
the 8th day of January, 1924, and the Auditor’s 
report was ratified and confirmed. Thereupon the 
plaintiff, Archie M. Murray, filed an intervening 
petition, as more fully set out on Pages 23, 14 and 
25 of the Record, for directions to the receiver to 
pay to the said petitioner any sums up to Five 
Hundred Dollars ($500.00) and costs found to 
be due Gerald McGrath. On January 25th, 1924, 
the Court granted the petition and authorized and 
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directed the receiver to pay the attorneys for Mur¬ 
ray any moneys due Gerald McGrath up to and 
including the sum of Five Hundred Dollars 
($500.00), with interest and costs. No superse¬ 
deas bond was given by Maurice McGrath, or any 
other of the defendants, and the receiver, in com¬ 
pliance with the order of the Court, disbursed the 
sum of $347.67, being the share due Gerald Mc¬ 
Grath, in partial satisfaction of Murray’s judg¬ 
ment, leaving a balance of $152.33 outstanding. 


II 

i 

ARGUMENT 

Before the judgment was obtained in the Mu¬ 
nicipal Court the appellant, Maurice McGrath, had 
made no claim, nor had any of the other defend¬ 
ants, that Gerald McGrath was not a contributing 
partner to the assets of the partnership. To the 
contrary, all the defendants on two separate occa¬ 
sions, stated under oath that Gerald McGrath was 
entitled to his full distributive share of the assets 
of the partnership. In their sworn answer to the 
plaintiff’s bill of complaint, filed on February 23, 
1923, Paragraph 9, Page 6, the defendants stated 
as follows: 

“ (9) That under the terms of the partner¬ 
ship agreement, there is due the plaintiff 
Murray, and the defendants, Maurice P. Mc¬ 
Grath, Gerald G. McGrath and Adams, as 



noted in paragraph (8) the sum of $445.00 
each, as balance due on capital originally in¬ 
vested (the difference between that sum and 
$1,250.00 having already been drawn by the 
investors), making a total of $1,825.99, and 
leaving a balance of $2,524.84 undivided 
profits to be divided among the six partners, 
or $460.60 each. That the above account, 
shows against the credit due the plaintiff Jo¬ 
seph P. Roberts, in amount $420.60, a debit 
due the firm of $996.79, leaving plaintiff Rob¬ 
erts indebted to firm on final account in the 
sum of $576.13. That against the credit due 
plaintiff Ahmay of $420.60, there is a debit 
of $977.79, due the firm from plaintiff Ah¬ 
may, leaving said plaintiff indebted to the 
firm in the sum of $557.13. That when the 
said sums due from plaintiffs Roberts and 
Ahmay, and the $1,980.00 partnership funds 
now withheld by the plaintiff Murray are 
placed in the hands of the treasurer, there 
will be due the plaintiff Murray the sum 
of $875.60; defendant Maurice P. McGrath, 
the sum of $968.30; defendant GERALD G . 
McGRATH , the sum of $875.60 and defend¬ 
ant Adams, the sum of $883.17.” (Record, 
Page 9.) 

On May 29, 1923, the defendants in their sworn 
petition for partial distribution stated in Para¬ 
graph 2 as follows: 

“2. That the plaintiff Archie M. Murray, 
and the defendants Maurice P. McGrath, 
Gerald G. McGrath, and Joseph Adams, at 
the time of the formation of the co-partner¬ 
ship invested a total of $5,000.00 in the con¬ 
cern. That the said partners have withdrawn 
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from time to time their invested capital until 
at the time of the filing of this suit there re¬ 
mained due to the said partners the sum of 
$445.00 each on his invested capital, as more 
particularly shown in the answer filed in this 
cause/’ (Record, Pages 9 and 10.) 

i 

The enmity between the two McGraths and the 
plaintiff Murray (Record, Page 23), was in¬ 
creased by the assault, and trial of the suit for 
damages, and it was only after an effort had been 
made by Murray to collect his judgment that the 
claim was made that Gerald McGrath was not en¬ 
titled to his distributive share in the partnership 
funds. It is plain that it was only an afterthought 
and a conspiracy on the part of the McGrath broth¬ 
ers to keep Murray out of his money, which was 
developed at the hearings before the Auditor on 
the order of reference obtained by the defendants 
themselves. The Auditor after full opportunity 
to observe the demeanor and appearance of the 
witnesses says in his report: 

“No plan looking to the hiding of the in¬ 
terest of Gerald G. McGrath behind a mask 
would be adopted, thus sacrificing a princi¬ 
pal to expediency.” (Record, Page 10.) 

The record shows that Murray made every ef¬ 
fort to collect his judgment of $500.00, but that 
the defendant Gerald McGrath had no assets of 
any kind except his interest of $347.67 in the part¬ 
nership, this liquidated amount being 55 per cent 
of his total interest, according to the report of the 
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Auditor and the calculations of the defendants 
themselves. After having exhausted every other 
remedy and being without other recourse, it was 
proper for Murray to file his intervening petition 
and ask to sequester in satisfaction of his said 
judgment any monies which might be due the de¬ 
fendant Gerald McGrath. No supersedeas bond 
being given and having been directed by the Court 
to pay to Murray the liquidated share of his inter¬ 
est in the partnership assets, the receiver had no 
alternative. (Record, Page 29.) 

As stated before the appeal here seeks to set 
aside a finding of the Court below confirming a 
report of the Auditor to whom the case had been 
referred to ascertain certain facts. This Court 
is reluctant in reversing such decrees. In the case 
of Magruder vs. Drury, 37 App : D. C. 519, this 
Court said: 

“A report of the Auditor which has been 
confirmed should be permitted to stand un¬ 
less there is some obvious error or mistake 
therein.” 

% 

In case of Nash vs. Milford, 33 App. D. C. 149, 
citing Hutchins vs. Munn, 209 U. S. 246, 51 L. 
Ed. 776, this Court said: 

“Finding of fact by the Auditor of the 
lower Court will not be set aside by this Court 
unless it appears that there has been an er¬ 
ror in law or a conclusion of fact unwarranted 
by the evidence.” 


7 



In conclusion it is respectfully submitted that 
the order appealed from should be affirmed. 

i 

Respectfully submitted, 

Justin M. Chamberlin, 

John Lewis Smith, 

Godfrey L. Munter, 

Attorneys for Appellees. 
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